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MHTEPECHOE JIEJIO

[IpaBo TpeboBaTh OTUETHOCTD
He ABJISeTCS KpUTepueM
MHGOPMUPOBAHHOCTHU

IToctanoBienne ®AC CKO ot 21.04.2011 no gexy N2 A32-10516/2010

Ecnu gpyras cTopoHa ciesKy JOKa)KeT, YTO Ha MOMEHT COBEpILIeHUA CAeJKU OHa He
3HaJIa ¥ He JI0JKHA ObLIa 3HATh O TOM, UTO JIOJKHUK SIBJISETCS HEILIAaTeXKeCITOCOOHBIM
WJIN BCKOPE CTAHET HEIIaTe}KeCHOCOOHBIM, IO cMbIcay 1. 3 cT. 103 dexepanbHOTO
3akoHa «O HecocToATENbHOCTU (6AaHKPOTCTBE)» (Zajee — 3aKOH O GAHKPOTCTBE)
cZesIKa He MOXKeT ObITh IIPU3HAHA CYAOM HeZlelicTBUTeNbHOM. Hamnure y mu3uHroga-
TeJisA MpaBa TpebOoBaTh y JIU3UHTONOIYyYaTeNs OYXraITePCKYI0 U HAJOTOBYIO OTYET-
HOCTh B T€UeHUE BCETO CPOKa JeHCTBUSA OrOBOPA CaMo 10 cebe He MOXKET SIBJIATHCS
KpUTEpUEM JOXKHON MHPOPMUPOBAHHOCTH KOMITAHUU.

O6H.IeCTBO B JIMII€ KOHKYPCHOI'O yIIpaBJIAIOIIETO 06paTI/IJIOCb C UCKOM K KOMIIaHHH
O IIpU3HAHUU HE,ZLEI‘/JICTBI/ITEIIBHLIMI/I cleayrmmnx CAEI0K:

—  TI0 HEepPeYHCJIEHHIO JEHEXHBIX CPEACTB B CYET IOTalleHUsA 3aJ0JIKEHHOCTH
obmiecTBa mepej KOMIIAHWEH IO JU3WHTOBBIM IUIaTeXaM U Ha4MCIeHHOH
HEYCTOIKe 3a IPOCPOYKY OIIATEHI 110 I0r0BOPY PUHAHCOBOI apeH bl (JIN3UHTa)
ot 08.07.2007;

— 10 HEePevYUCIeHUI0 JEHEXXHBIX CPEACTB B CYeT IOrallleHUs 3aJ0/KeHHOCTU
obmiecTBa mepes KOMIAHUEH M0 IM3WHT'OBBIM IJIaTeXXaM U HAUUCJIEHHOH HeyC-
TOMKe 3a MPOCPOYKY OILUIATHI MO AOTOBOPY GUHAHCOBOM apeHbl (JIM3UHTA)
oT 25.09.2007;

—  TO TepevYUC/IeHUIO JeHEeXXHBIX CPEJACTB B CUET IOrameHus 3aJ0/KEHHOCTHU
oblIecTBa Mepe/; KOMIIaHHeH 0 IM3UHTOBBIM IIJIaTe)kaM M HauMCJIeHHOH Heyc-
TOMKe 3a IMPOCPOYKY OILJIATHl IO JOTOBOPY (MHAHCOBOW apeHABl (JIM3WHTA)
ot 03.03.2008;

— ¥ O IpUMEHEHUHU TOCJIEeCTBUIN HEAEHCTBUTENBHOCTU 3TUX CAEJIOK, a UMEHHO!
B3BICKAHUU C KOMIIAHWUHU B TI0JIb3Y OBIIECTBA CYMMBI, KOTOPast TIO/JIEKUT BKJIIO-
YEeHHUIO0 B KOHKYPCHYIO MaccCy, ¥ BOCCTAHOBJIEHUU KPEAUTOPCKOM 3a/I0/IKeH-
HOCTHU 00llecTBa mepesi KOMIIaHUEH, BO3HUKINEN Ha OCHOBAHUM YIIOMSIHYTHIX
ZIOTOBOPOB GMHAHCOBOU apeH IHl.

Pemennem CyAa UCK yJOBJIETBOPEH. Cy,Z[ IPUMMEHHNJI K CIIOPHBIM OTHOIIEHUAM IIOJIO-
JKeHud cT. 63.1 3akoHa o 6aHKpOTCTBe, YKa3aB, 9YTO CIIOPHBIE JIM3WHI'OBBIE ILJIATEXU
COBEPILIEHBI B TEYEHUE MIECTHU MECALIEB A0 IIPUHATUA ap6I/ITpa}KHbIM CyZOM 3asABJIE-
HHUA O IPU3HAHNUU UCTIIA HECOCTOATE/IbHBIM (6aHKpOTOM); Ha MOMEHT II€EPEIYNC/IIEHUA
ACHEXHBIX CPEACTB y UCTHA MMEJJUCh UHBIE KPEAUTOPDI; MMEPEINCIIEHUEM CIIOPDHBIX
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CyMM OKa3aHO IpEAIIOYTEHUE B YJOBJIETBOPEHNN TPE6OBaHI/Iﬁ KOMIIaHUU IIE€PE]
HMHBIMHU KpEJUTOPAMMU.

[TocTaHOBNIEHNWEM alle/IALIMOHHOIO CyZa pellleHre OTMEHEHO, B MCKe OTKasaHo. Cyz
Ipuiies K BBIBOAY O TOM, YTO K CIHOPHBIM OTHOIIEHUAM IOJJIEXUT INPHMEHEHUIO
HopMa 1. 3 cT. 103 3akoHa 0 6AaHKPOTCTBE B PeIaKIINH, AeHCTBOBABIIEl 10 BHECEHUS
B Hero usMeHeHuit ®esepanbHbIM 3aKOHOM OT 28.04.2009 N2 73-@3. B ygoBieTBOpe-
HMH HCKa OTKAa3aHO CO CCBUIKOM Ha TO, YTO KOMIIaHMA Ha MOMEHT COBeplIeHUs ocIia-
PHBaEeMBIX CZIeJIOK He 3HaJjla U He JO/DKHA ObLIa 3HATh O TOM, YTO JZOKHUK ABJISETCS
HeIlJIaTeXeCIIOCOOHBIM MJTH BCKOPE CTAHET HeIlTaTeKeCIoCOOHbIM.

Cyz xaccalluOHHOM WHCTAHIIMU TIOCYUTAJ, UTO Kajoba He IOJJIEKUT YAOBIETBOpe-
HUIO, UCXO/I U3 CJIEAYIOIIETO.

Kommanus (IusuHTOZATENb) M OOIIECTBO (IM3WHTOMONYYaTeNb) 3aKJIIOUUIN TPHU
ZmoroBopa GMHAHCOBOM apeH bl (JTU3UHTa). [10 YCIOBUSIM JOTOBOPOB OILIaTa Mpeame-
TOB JIN3UHTA OCYIIECTBIISAETCSA B COOTBETCTBUU C TpadUKAMM IIJIATEKEN HA pACUETHBIN
CcYeT KOMITaHUHM M COCTOUT M3 aBaHCOBBIX U JIM3MHTOBBIX IIJIaTeXel. ABaHCOBBIE IjIa-
TeXXU OOIIEeCTBO OIIATUJIO TIPY 3aKII0OUYEHUH JOTOBOPOB.

O6I.L[eCTBO IJIaTE€XXHBIMU IIOPYYEHUAMU IIEPEUYUC/INIIO KOMITAHWHU JIN3WMHTOBLIE I1JIaTe-
KU N HCYCTOfIKy II0 IOrOBOpaM JIM3WHTA.

B mocsiegyrolieM B CBA3U C HEOZHOKPATHBIM HapyIIeHUEM OOIIECTBOM CPOKOB OILIATHI
JIN3VHTOBBIX IJIATE)XKeH KOMITAaHUA B OZHOCTOPOHHEM IOPSAJKE PACTOPIJIA JOTOBOPHI
bUHAHCOBOI apeH/bI.

OmnpegeneHreM apOUTPaKHOT'O cyJa MPUHATO K MPOM3BOACTBY 3asBieHue VIOHC
0 MPU3HAHUM OOIIECTBA HECOCTOATEIHHBIM (6aHKPOTOM); pellleHreM cyJa 0bIIecTBO
MpU3HAHO GAHKPOTOM, B OTHOIIIEHUH HETO OTKPHITO KOHKYPCHOE TIPOM3BOACTBO.

CyZl yCTaHOBHUJI, YTO HAa MOMEHT COBEPIIEHUS OCIIAPUBAEMBIX CJEJOK y 00lIecTBa,
KpoMe 00s13aTesIbCTB Iepesi KOMIIaHUEeN, NMesach KpPeAUTOpPCKas 3a/0/KEHHOCTb
nepes MHBIMU KpeJUTOpaMy, TpeOGOBaHUS KOTOPHIX Ha OCHOBAaHWM OIpeJeeHU
CyZa BKJIFOUEHBI B peecTp TpeOOBaHUM KPeAUTOPOB 00IIeCTBa.

[Nonaras, 4yTo oCyIleCcTBIeHHbIe OTBETYMKOM JIM3UHTOBBIE IIJIaTeXU IPUBENY K IIpeJ-
[IOYTUTEIBEHOMY YZAOBIETBOPEHUIO TPEOOBAHUN KOMIIAHUY ITepeJi APYTUMU KPeJUTO-
pamu, o611ecTBO 06pPaTUIOCH C UCKOM O IIPU3HAHUY 3TUX CAEJIOK HeleCTBUTEIbHBI-
MU U IpUMeHeHUH [I0C/Ie/ICTBUM UX HeZleiCTBUTEIbHOCTH.

ATIeJUIAUMOHHBIA CyZ YCTAHOBWJI, YTO K TpebOOBaHUIM OOIIeCTBA HPUMEHSIOTCS
moyioxkeHusd cT. 103 3akoHa 0 6aHKPOTCTBE B peIaKIINY, AeCTBOBABILIEH /10 BHECEHU S
B Hero usMeHeHuii ®ezepanbHeIM 3akoHOM 0T 28.04.2009 N2 73-®3, Tak Kak IIpou3-
BOZICTBO IO IeJTy 0 GaHKPOTCTBE UCTIIA BO30YK/AE€HO U CIIOPHBIE CAETKY COBEPIIEHBI /10
BHECEHU STUX U3MeHeHU.

CoryacHo 1. 3 cT. 103 3akoHa 0 6aHKPOTCTBE CZeKa, 3aKII0YeHHAs NN COBEpIIeH-
Has JOKHUKOM C OTAENbHBIM KpPEeAUTOPOM WJIW WHBIM JIUIOM IOCJA€ IPUHATUA
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apObUTpaXKHbIM CYZOM 3asBJIEHUS O NPU3HAHUM JOKHUKA OGaHKPOTOM U (MIH)
B TedeHUe IIecTH MecAleB, IPeAllecTBOBABIIUX IIo/adye 3adBJeHUA O IIpU3HAHUU
JOJKHUKA 6AaHKPOTOM, MOXKET OBITh MIPU3HAHA CYZIOM, apOUTPaKHBIM CYZOM HeJel-
CTBUTEJIbHOU 110 3asABJIeHUIO BHEIIHEr'0 yIpaBiAoIlero Wil KpeAUTopa, ecjiu Bie-
4eT 3a c060¥ IpeANOUYTUTENbHOE YAOBIETBOPEHE TPeOOBAHUI OZHUX KPEJUTOPOB

nepez ApyTUMHU.

B 1. 19 IloctaHoBnenusa Ilnenyma BAC P® ot 30.04.2009 N¢ 32 «O HEKOTOPBIX
BOIIpOCAaX, CBA3aHHBIX C OCIIapMBaHUeM C/IeJIOK I10 OCHOBAHUAM, NIPeAyCMOTPEeHHBIM
DenepanbHEIM 3aKOHOM ,,0 HECOCTOATENBHOCTU (OAHKPOTCTBE) », Pa3bsCHEHO, YTO
IIpY pacCMOTPeHUM MCKa O IPU3HAHUM CAENKU HeJeHCTBUTEJbHON Ha OCHOBaHUU
m. 3 cT. 103 3akoHa 0 6aHKPOTCTBE CyZaM HeOOXOAMMO UMETh B BUAY: €CJIU ApyTas
CTOPOHA CZIeJIKU JI0KaXkeT, YTO Ha MOMEHT COBepIlIeHHUs CAeJKU OHa He 3Haja U He
JI0JKHA Obly1a 3HATh O TOM, YTO JOJIXKHUK SIBJISETCS HeIlJIaTeXeCIOoCOOHBIM HJIH BCKO-
pe CTaHeT HeIlIaTeKECIIOCOOHBIM, ITO CMBICTY JAHHON HOPMEI CZIeTKa HE MOXKET ObITh
IIpU3HaHa CyZIoM HeJelCTBUTEIbHOM.

Cyz anesnAMOHHON MHCTAaHIMY YCTAHOBUJI, UYTO KOMIIAaHUA He 3HaJsla U He JOoJKHa
ObL71a 3HATH O TOM, YTO JOJIKHUK SBJISETCS HEIlJIaTeXKeCIIOCOOHBIM MU BCKOpE CTa-
HeT HeIJIaTeXeCcIoCOOHBIM. [Ipy 3TOM Cy/Z OLIeHUJI CCHIJIKY MCTIIA Ha 1. 5.2.3 Z0roBo-
POB JIM3WHTa, KOTOpas MpeJoCTaBIsAeT JU3UHTOAATENIO IPaBo TPebOoBaTh Y JIU3UH-
romnosyyaresas OyXTaJITePCKYI0 ¥ HaJIOTOBYIO OTYETHOCTH B TeUeHHE BCEr'O CPOKa
JleicTBUA JIOTOBOpPA, a TaKXe J0BOZ O TOM, YTO M3 OTUETHOCTU JOIXKHHUKA MOXKHO
OBLJIO YCTAHOBUTH NOTEHI[UATBHYIO YOBITOYHOCTh €ro GPUHAHCOBO-XO3AHCTBEHHOMN
JeaTenbHocTU. CyZ IpaBOMEpPHO MCXOAWUJ U3 TOTO, YTO HaAU4ue y JU3UHToJaTesa
mpaBa Tpe6OBaTh y TU3UHIONOIYYATe s OyXTaITEPCKYIO U HAJIOTOBYIO OTYETHOCTD
B TEUYEeHHE BCEro CPOKa AeHCTBUSI ZOroBOpa caMo o cebe He MOXKeT SIBAATHCI KPU-
TepueM J0JXKHOM MHGOPMUPOBAHHOCTH KOMIIAHUY.

HPI/I TaKUX 00CTOATEIbCTBAX CyZ IIpulIej K BbIBOAY O TOM, YTO Y KOMIIAHUM OTCYT-

CTBOBaJIM OCHOBAaHWSA /JISI MPOBEPKU OYXTaJITEPCKOM M HAJOTOBOH OTYETHOCTH
obuecTsa.
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TenokuHa
MapwuHa
BukTOpoBHa,

[OKTOP lopnANYecKnx
Hayk, npodeccop

Tkaués
BaneHTUMH
HukonaeBunuy,

J[LOKTOP I0pPUANYECKNX
Hayk, npodeccop

BecTHuk ®eaepanbHoro ap6utpaxHoro cyaa Cesepo-Kaskasckoro okpyra N 3 (5) 2011

KOMMEHTAPUI DKCITEPTOB

C JIM3UHTOBBIMU IIPaBOOTHOIIEHUAMUN CBA3AHO 6osbIoe
KOJIMYECTBO r[po611eM KaK TE€OpETHUYECKOIro, TaK M IIpakK-
THUYECKOI'O XapaKTepa. O,Z[Ha K13 OCHOBHBIX ITPUYHH UX BO3-
HHUKHOBEHUA — ,Z[ﬂﬂLHHﬁCH XapaKTep OTHOIIIeHUH MeXay
CY6'beKTaMI/I JIN3UHI' OBBIX HpaBOOTHOLHeHI/Iﬁ. OcobeHHO
OCTpO 3TN HpO6JIEMbI IPOABJIAIOTCA IIPU HECOCTOATEJIBHO-
CTHU (6aHKpOTCTBe) KaK JIM3BNHTIOZAaTe/A, TaK WU JIM3UHI'OIIO-
JiydaTesid.

B usyyaeMoM Jese peub HAeT 0 OAHKPOTCTBE JHU3UHIO-
moJyryJyaTeJis, MPOU3BEAINEro B NpeAaBepurl 6AHKPOTCTBA
JIU3VHTOBBIE IIJIATEXM, a TaKXe OIUIATUBINEro IITpadsl
3a UX HecBoeBpeMeHHoe IoralleHue [0 TpeM JoroBopam
ausuHra— ot 08.05.2007, ot 25.09.2007 1 ot 03.03.2008 —
C pa3HbIMU IIpefMeTaMU. 3aABJeHue O IPU3HAHUY JIU3UH-
romojiyyaTens OGaHKPOTOM ObIJIO TPUHATO 14 HOAOpsS
2009 r.; pelneHue 0 IPU3HAHUU JOKHUKA GAHKPOTOM U
006 OTKPBITUM KOHKYPCHOTO INPOU3BOACTBA JAaTHPOBAHO
16 HOs16ps1 2009 1. KOHKYPCHBIN YIIPaBJIAIONUINI B IpoLiecce
WCIIOJIHEHUs CBOUX 00s3aHHOCTElN moTpeboBas MpU3HATH
HeZleMiCTBUTEJbHBIMU CJEJKU II0 IepevyUC/JeHUI0 JeHexX-
HBIX CPeJCTB JU3UHTOIOoMyYaTeleM JU3UHI0aTelIIo.

37ech obpaiaeT Ha ce6s1 BHUMaHUe ciieAytonias mpobiemMa:
B pacCMaTpHUBAaeMOM CJIy4yae BOIIPOC CTOUT O HeZeNCTBU-

TEJBbHOCTU HE AOTOBOPOB JIM3WHTA, 4 UMEHHO IIaTeXxeu 1o AOorosopam. Bo3Hukaet
BOIIPOC: ABJAECTCA JIU ILJIATEX II0 JOTOBOPY C,Z[enKOfI? CYH.[ECTByeT ABa IIogxXoJa IIo

9TOMY BOIIPOCY:

1 IJIaTeX — He cZefKa, a GaKTHiecKoe JefiCcTBYe, HAalpaBJeHHOE Ha UCIIOTHE-
HUe yXXe UMemueicsa caenku (B paMKax 3TOrO IMOAX0ZAA MBI MOXXEM TOJBKO
JIUIIb CTABUTH BOIIPOC O HEAEHCTBUTENBHOCTU TPETHETO ZOTOBOPA JIU3UHTA —
oT 3 mapta 2008 1.);

2) IJIaTEX — 3TO OZAHOCTOPOHHAA CAEJ/IKA, KOTOpad IIOAYNHAETCA BCEM HOpMaM
O CAeJIKax, B TOM 4YHCJIE 06 ux OCIIapyBaHHUU (B paMKax 3TOTro mogxoza MbI
MOXEM Tpe60BaTb IIprU3HaHUA He,Z[efICTBPITeJIbeIMH BCeX HJIaTe}I(eﬁ, ocCy-
IIECTBJIEHHBIX IIOCJIE 14 mas 2008 ., a TaKX€ JO0rOBOPOB, 3aKJIOYEHHBIX I10CJIE

STOH JaThl).

B xoMMeHTHpYyeMOM Jejie, CYZAs 110 BceMy, CyZbl IpHep KUBaJIUCh BTOPOI'O MOAX0/A.
Cyz nepBOii MHCTAHIIUU YJOBJIETBOPUI TPebOBaHNUA KOHKYPCHOTO YIIPaBJISIOLIETO:
CAENKU-TIJIaTeXU ObLIM IMPU3HAHbI HeJeHCTBUTENbHBIMU; CPEACTBA, BIILIAYEHHEBIE
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JOJKHUKOM, Ha/IJIEXKAJIo epefaTh B KOHKYPCHYIO Maccy. [Ipy aToM GBLIN IpUMeHe-
HBI HOpMHI T1aBel 111.1 3akoHa o 6aHKPOTCTBe, BBeleHHEIe PetepaTbHBIM 3aKOHOM
ot 28.04.2009 N2 73-®3, T.e. He eiCTBOBABIIINE HA MOMEHT 3aKJIFOUE€HUS JOTOBOPOB
ausuHra. Kpome toro, cyZ ykasa, 94TO «CIIOpPHBIE JU3UHTOBEIE IIJIaT€KU COBEPIIEHEI
B TeyeHUe LIECTU MECAIEB 0 IPUHATUA apOUTPaKHBIM CYZOM 3asIBJIEHUSA O IPU-
3HAHUU HUCTIIA HECOCTOATENbHBIM (OAaHKPOTOM); HA MOMEHT IEPEUHCIEHUS JeHEeX-
HBIX CPeJCTB Y UCTI]a UMEJIUCh UHBIE KPEAUTOPSH]; [IePEYUCIEHNEM CIOPHBIX CYMM
OKa3aHO MpeAIoYTEHNE B YOBIETBOPEHUYU TPeOOBAHUIM KOMIAHUU IEpes WHBIMU
KpeJUuTOpaMu».

Obpamaer Ha ce61 BHUMaHUe IOpUANYECKAsT HETOYHOCTh — CJAEJNKU C IIPOLUTHU-
POBAHHBIM COCTAaBOM B COOTBETCTBUHU C II. 2 cT. 61.3 3akoHa 0 GAHKPOTCTBE MOTYT
OBITh IPU3HAHBl HEJEHCTBUTENbHBIMH, €CJIU COBepIIeHbl B TedyeHHe Mecsla J0
NPUHATUSA CYZOM 3asBJIE€HUS 0 6AHKPOTCTBE; MIECTUMECSIYHBIA CPOK IPUMEHIETCS
B cuity 1. 3 cT. 61.3 3akoHa 0 6aHKPOTCTBE, HO B 3TOM CJIydYae JOJKHA OBITH CCHLI-
Ka Ha OCBeJIOMJIEHHOCTh KOHTpAareHTa O HeIJIaTeXXecIoCcoOHOCTH AomKHUKa. Cya
3TOro He yKasaJl.

AnennsauuonHas cyzebHaa MHCTaHIMA mocTaHoBaeHUeM oT 09.02.2011 oTMeHuUa
pellleHye CcyZa MepBoil MHCTAHIIMU U B y/IOBJIETBOPEHUM UCKA OTKAa3aja, MOTUBUPYH
CBOE pellleHre TeM, YTO MPUMEHEHUTO TIo/IeKaT HOpMEI 1. 3 ¢T. 103 3akoHa 0 6aHK-
POTCTBE B IIPEeXHEN PeIaKIIVH, 9TO MPEACTABIAETCA JOCTATOYHO pa3yMHbIM. OZHAKO
BCS apryMeHTallUsA aneJUISIUOHHOTO CyZla MOXKET ObITh TpUMEHMMa U K CT. 61.3 B
HOBOH peZlakIIMy 3aKoHa 0 GAaHKPOTCTBE. B yZ0OBIETBOPEHUH MCKa OBLIO OTKa3aHO
CO CCHIJTKOM Ha TO, YTO KOMITAHUMS HA MOMEHT COBEPIIIEHUS OCIIaPUBAEMBIX C/EJIOK He
3HaJIa U He JJOJIXKHa OblIa 3HaTh O TOM, YTO JO/IKHUK HEILJIaTeKeCIocoOeH.

KaccamnronHas skasoba ocHOBaHa Ha OCIIaprBaHUU (baKTa OCBEJOMJIEHHOCTH (BOHpOC
TOT'O0, YTO UMEHHO O6>Ka]1yeTCH, a TaK>X€ BOIIPOC COOTHOLIEHHWA CPOKOB HE 3aTparmuBa-
I0TCA, XOTA Ha 3TUX AAaHHBIX OCIIapBaHWE€ BbIHECEHHOI'O CYL[C6HOI‘O peIieHunud TOXKeE
MO>KHO OBILJIO OBI HOCTpOI/ITb) 0 HEIJIaTeKeCIIOCOOHOCTH AOJIXKHHKA.

KoHkypcHBIM yhnpaBiadiomuil yTBep:kzaj, 4TO JM3UHIOZAaTeNb He MOT He 3HaTh
0 GMHAHCOBHIX TpobIeMax y ZOKHUKA, TaK KaK B II. 5.2.3 0roBOpOB JIN3UHTA OBLIO
MpeAyCMOTPEHO MPABO JIU3UHTOATEIS IPOBEPATh QUHAHCOBOE COCTOSHUE U XO3STH-
CTBEHHYIO JIeATEIbHOCTh OOIEeCTBA-JOIKHUKA. KpoMe 3TOro, KOHKYPCHBIHN yIIpaB-
JIAIOMWN YTBEPXKJAJA, YTO O HEIIATEeXECIOCOOHOCTH JOKHUKA JU3WHTOAATENb
JIOJKEeH OBbLI cZiesiaTh BIBOJ, HA OCHOBAHUY JIONYCKABIINXCSA ZOXKHUKOM IIPOCPOUYEK
OILJIAThI TU3UHTOBBIX IJIaTeXeH.

®DAC CeBepo-KaBKa3CKOTO OKpyra OIleHUBad 3TH ¢akThl. [Ipy 3TOM CyZ HpHIIe
K BBIBOZY O TOM, UTO «HAJW4YUe y JIU3UHTOJaTess IpaBa TpeboBaTh y TU3UHTOIIOIY-
yaTessa OyXraJaTepCKyI0 U HaJIOTOBYIO OTUETHOCTDb B TeUEHHE BCETO CPOKA AeUCTBUA
JIOTOBOpPA caMo I0 cebe He MOXKET SIBJIAThCS KPUTepUeM JOIKHON NHGOPMUPOBAHHO-
CTU KOMIIaHUM». JIlyMaeTcs, YTO K 3TOMY MOXKHO 06aBUTH TO, UTO ITPABO MOXET ObITh
PEeasn30BaHO JIHIIb [0 BOJIe YIIPABOMOYEHHOI'0 CYObEKTa — T.e. HEUCIIOIb30BaHUE
BO3MOXXHOCTH Y3HaTh O HEILIaTe}KeCIMOCOOHOCTHU JOKHUKA He MO3BOJIAET CAEIaTh
BEIBOJ 06 OCBeZJOMJIEHHOCTU KOHTpareHTa o Heil.
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ZloBoz 006 oIleHKe MPOCPOYEK JU3UHTOBHIX IIJIATEXeN KaK CBUJETEIbCTBA OCBEZOM-
JIEHHOCTH JIM3WHIOJATeNsl O HeIllaTexXecnocobHocTu ygusuHromnonydarens DAC
CeBepo-KaBka3ckoro okpyra Tak»e OTKJIOHMJ, IIOCKOJBKY, «JOIyCKasa IIPOCPOUKY,
UcTel] OZHOBPEMEHHO C YIJIATON JIM3MHIOBOI'O IjlaTeka yIlJIadyrBajl U JOTOBOPHYIO
HeyCTOMKy». DTOT JOBOJ, Ha HAII B3IVIAJ, TOXE MOXXHO JIOTIOJTHUTD YTBEpKeHUEM
0 TOM, YTO IPOCPOYKH IIaTEXeH 3a4acTyIo He CBSI3aHHI C HeIIaTeXKeCIIOCOOHOCTHIO,
II0O3TOMY KOHTpAareHT He 0653aTeIbHO OCBEJOMJIEH O HEIIJIATEKECIIOCOOHOCTH CBOE-
ro HeHUCIIpaBHOI'O KOHTpareHTa. IlosaraeM, 4To WHOe TOJKOBaHUe KpaiiHe OIacHO
Il 10OpOCOBECTHOTO KOHTpPAreHTa, ub0 NMPUBOAUT K TOMY, YTO, IIPUHUMAS IIPO-
CPOYEHHBIH IIaTeXX, KOHTpareHT MOXKeT olacaThCd JajbHellleil HeJelicTBUTEb-
HOCTU cZAenku. Takas CUTyallus HeJOMyCTUMa, U100 Biie4eT HeCTAOMIBHOCTD SKOHO-
MHYECKOTO ITOJIOKEeHUA JOOPOCOBECTHOIO CyOBbeKTa U, KaK CJIeACTBHUe, SKOHOMUKU
B nesoM. M3 ckasanHoro ciaezayet, uTo PAC CeBepo-KaBKa3CKOro OKpyra MPUHA
0060CHOBaHHOE pellleHNUeE.

KOMMEHTAPUI DKCITEPTA

[Tpu paccMOTpeHUM CHOPOB O IIPU3HAHUU HeJeHCTBUTEIb-
HBIMU CZEJIOK JOJDKHUKA, BJIEKYLIUX 3a COOOH OKa3zaHue
IIpeJIIoYTeHU A OZHOMY 13 KPeZUTOPOB IlepeJ IpyTrUMU Kpe-
JuTopaMu (CAEJIKU C IpeANIouTeHHeM), IPUHIIUIINAIBHBIM

PuxtepmaH Bepa BOIIPOCOM, BJIMAIOIIMM Ha BO3MOXXHOCTH Y/IOBJIETBOPEHUSA
flkoBneBHa, TpebOBaHU, ABJIAETCA yCTAHOBJIEHHE A0OPOCOBECTHOCTU
CTapLnit opucT, KOHTpareHTa JOKHUKA Ha MOMEHT 3aKJIIOUeHU cesKu'.

agBokaT Ab «Eropos,

n i, A .
yrarckun, Apanacbes B cyne6HOl IpaKTHKe MOXHO BBHIIBUTH HEKOTOpHIE TEH-
1 NapTHepbI», KaHAMAAT

IOPUANHECKIX HayK JEHIIUU IO OLIeHKEe TeX WM HUHBIX 0OCTOATEJIBbCTB C TOYKU
3pEeHUS YCTAHOBJIEHUA AOGPOCOBECTHOCTH KOHTPAreHTa I0
OCTIAPUBAHMUIO CZIEJIOK C TIPEAIOYTEHUEM.

Kak mpaBwio, CyZpl pacCMaTpUBAaIOT B KaueCTBe OOCTOSATENbCTB, CBUJETETBCTBYIO-
IUX O HeZJO6POCOBECTHOCTY KOHTPATEHTA: COBEPIIEHUE CAETKHY ITOCIIE BO30YKAEHU
apObUTpaXHBIM CYZOM Jea 0 GaHKPOTCTBe; YBeZIOMJIEHHE KOHTpareHTa o Hebjaro-
IIOJIyYHOM (QUHAHCOBOM COCTOSHUU JOJKHUKA; HEHCIIOJHEHUE JOJKHUKOM 006s13a-
TeJIbCTB II0 JZOTOBOPY B TeYeHUE JJIUTENBHOTO BpeMeHU; Hanuuue WHGOpMAaIuu o
IpU3HaKaxX HeIUIaTeXeCIoCOOHOCTH, pa3MenieHHOM B CMU wiu B cetu VHTepHeT;
Ha/JM4¥e 3HAUUTENTBHOTO YHCIa CyAeGHBIX IpoIeccoB, U T.4. C yuyeToM crenuduku
OKa3aHUA yCIyT B 6AHKOBCKOM CEKTOPE B OTHOIIEHUH JOKHUKOB GaHKOBCKHUX Opra-
HU3alUM TaKUMU JOKa3aTeJIbCTBAMU TaKXe ABJIAIOTCA HEHCIIOJHeHWe IIaTeXXHbIX
MIOpy4YeHU KOHTpareHTa, OT3bIB JulleH3uu bankom Poccuu.

! HeBO3MOXHOCTbL NPpU3HaHUs CAETKMN C MPEANnoYTEHNEM HEREVICTBUTEIbHOV MPn yCTaHOB/IEHUMN TOrO, YTO KOHTP-
areHT [JO/MKHUKA 3HaJ1 i [OIKeH Oblf1 3HaTh O TOM, YTO JO/DKHUK SB/ISIETCSA /I BCKOPE CTaHEeT HerniaTexecro-
COGHbIM, NpeaycMOTPEeHo Kak M. 3 cT.103 3akoHa 0 6aHKpOTCTBe, AEVICTBYIOLMM B OTHOLLEHN CAETIOK 3aKIito-
YeHHbIX 40 05.06.2009, Tak n B COOTBETCTBUM C AEVICTBYIOLLEV B HACTosILLee BpeMsi CT. 61.3 gaHHoro 3akoHa.
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MHTEPECHOE JIEJIO

HaHpOTI/IB, CBOEBPEMEHHOE HCIIOJIHEHHE JOJIX)KHHUKOM 00513aTENIbCTB 110 AOr'0BODY,
IIpOBEPKa (bHHaHCOBOI‘O COCTOSAAHH A HAa MOMEHT COBEPIIECHUA CAC/IKHU, HAJINYINE HE3HA-
YHUTE/IBbHBIX IMIPOCPOYEK IJIaTeXXeu MIu yBEJIINYEHUE 06BEMOB COTpyAHHNYECTBA CBU-
AETEIbCTBYIOT 006 06paTHOM, U IIpU TaKUXx obcTOoATEILCTBAX CACJIKA HE MOI'yT OBITh
IIpr3HAaHbI HeﬂeﬁCTBHTeJ’IbeIMPI.

O,Z[HaKO HUKaKoe 00CTOATEJIbCTBO HE MOXKET OZHO3HAYHO yKa3bIBaTb Ha L[O6POCO-
BE€CTHOCTDb NJIN He,Z[O6pOCOBECTHOCTb KOHTpareHrTa, IIOCKOJIbKY BCE O6CTOHTE)IBCTB21,
YCTaHOBJIEHHBIE 110 JETY, HeO6XOZ[I/IMO OL€EHUBAThb B COBOKYITHOCTH U C YYETOM TOTIO,
HACKOJIbKO KOHTpPAr€HT IIPpOABUJI AOJIKHYIO CTEII€EHb OCMOTPUTEIBHOCTU U IIpU-
HAJ BCE pa3yMHBIE€ MEDHI AJId BbIAICHEHUA 06CcTOATENBCTB (bHHaHCOBOI‘O COCTOAHUA
AOJIX)KHHUKA.

@®AC CeBepo-KaBka3sckoro okpyra B paccMaTpHBaeMOM IIOCTaHOBJIEHUM IIpU3HAJ,
YTO IPeAyCMOTPEHHOE JOTOBOPOM IIPaBoO TPpeboBaTh OyXrajaTepcKyio U HaJIOTOBYIO
OTYETHOCTD, U3 KOTOPOH MOXHO OBLIO OBl YCTAHOBUTH MOTEHIUANBHYIO YOBITOY-
HOCTb (QUHAHCOBO-XO3SIMCTBEHHOHM [eATENbHOCTH [JO/KHHUKA, caMO 1o cebe He
MOJKET SIBJISIThCSI KPUTEPUEM JOKHOU NHPOPMUPOBAHHOCTH KOMIIAHUHY, Y OTKAa3aJl
B IPU3HAHUMU CJEJIOK HeZleHCTBUTEIbHEIMU. [IpesicTaBIsgeTCs COBEPUIEHHO 000CHO-
BaHHBIM BBIBO/J, Cy/ia KacCallMOHHOW MHCTAaHLIIMU O TOM, YTO HaJW4YUe TaKoro IpaBa
IPU OTCYTCTBUHU WHBIX MPEJINOCHUIOK, YKa3bIBAIOMINX HAa IpeZcTosAnlee GaHKPOT-
CTBO, B TOM YHCJIe IIPU CBOEBPEMEHHOM HCIIOJTHEHUU JOJIKHUKOM 00S3aTeNbCTB
II0 JOTOBOPY, HE MOXeT CBU/IETe/JbCTBOBaTh O HENPOABIEHUU JOKHOM CcTelneHu
OCMOTPUTENBHOCTU?.

HPEZLOCTEIBJICHI/IE JIULy OIIpE€JEJIEHHOI'O IIpaBa IIpeAIlosara€T BO3MOXHOCTHb €TI0
HCIIOJIb30BAaHUA 110 CY6T>EKTI/IBHOMY YCMOTPEHHIO U HE MOXET paCcCMaTprBaTbCA KakK
BO3JIOXKEHHKE Ha JINIIO 005I3aHHOCTH II0 €I'0 UCIIOJIb30BAHUIO.

VHas olleHKa rprBesa 66l K He060CHOBAHHOMY BO3JIOXKEHUIO HAa KOHTpareHTa 4ypes-
BBIYaMHBIX, BBIXOAAIIMX 32 Pa3yMHBIE IIPeJEJbl U He COOTBETCTBYIOIIUX YCIOBUSIM
KOMMepPY€eCKOro 060poTa Mep II0 YCTaHOBJIEHUIO TPU3HAKOB BO3MOXKHOM HeIlJIaTexe-
CIIOCOOHOCTH.

O,Z[HaKO IIpY HAJINYUU APYTUX 06CTOHTEJ’IBCTB, KOTOPbIE AOJJXKHBI ObLIM OBbI BHI3BATH
Y KOHTpareHTa OIlaC€HHA B OTHOIIECHHNU IIATEXECIIOCOOHOCTH AOJIXKHHUKA, HEHUC-
IIOJIb30OBaHUE IIpaBa Tp66OBaTB (bl/IHaHCOBbIe AOKYMEHTBI MOXKET OBITh IIprU3HaHO
O6CTOHT€J’IBCTBOM, CBUJETEJIbCTBYIOIMMM O HEIIPOABJIEHUHN ,Z[OH)I(HOﬁ CTEIIEHHU OCMOT-
PUTEJNBHOCTU U KaK CJIE€ACTBHUE IIOBJI€EYb HEBO3MOXXHOCTb YCTaHOBJIEHUA ,Z[O6POC0-
BECTHOCTU KOHTpAreHTa.

Taxk, HanpuMep, cyabu BAC P® B Omnpezesnenuu oT 26.11.2010 N2 BAC-15883/10 no
nery N2 A40-137935/09-70-611 cormacuinch ¢ TPaBOBOM OIEHKOW HUKECTOSIIUX
Cy/ZIOB, YTO yCJIOBUSA KPEAUTHOT'O COTJIANIEHUs, NIPeAyCMaTPUBAOIINE MIPABO IIPO-
BepsTh (PUHAHCOBYIO JIeATENBHOCTh OOINECTBA, B COBOKYITHOCTHM C HallpaBJIeHUEM

2 AHarnorn4Has no3vuyms Hallnia oTpaxeHue B noctaHosrneHnn @AC [anbHeBocToYHOro okpyra ot 26.03.2010
Ne ®03-632/2010 o geny Ne A24-2099/2009.
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BecTHuk ®eaepanbHoro ap6utpaxHoro cyaa Cesepo-KaBkasckoro okpyra N 3 (5) 2011

KOHTPpAareHTy yBEZOMJIEHU S O HeIIaTeXeCIoCoOOHOCTH AOKHUKA CBUAETE/IBbCTBYIOT
O TOM, 9YTO KOHTPAreHT 3aB€ZA0MO 3HaJI 1IN AOJKEH OBLJI 3HATDh O HEIJIATEXEeCII0CO0-
HOCTH JOJIX)KHHKA.

CreznyeT OTMETUTD, YTO 3TO He eANHUYHBIN cIydal, Korja Haju4ue [paBa Ha IoJy-
YeHre HHPOPMAIIMH 10 OCIIAPUBAEMOMY ZOTOBOPY B COBOKYITHOCTHU C MTHBIMU 00CTOSI-
TeJbCTBAMHU CUMTAETCS OCHOBAHMEM /JI1 IPU3HAHUA KOHTpPareHTa HeJOOPOCOBECT-
HBIM (cM., Hanp.: noctaHoBiaeHusaA PAC Ypanbckoro okpyra or 21.12.2010 N2 ®09-
10384/10-C4 o mesry N2 A47-1238/2010, PAC Boaro-Barckoro okpyra ot 06.12.2010
o aeny N° A43-40153/2009).

Takum o6pa3oM, caMo Mo cebe TpaBo Ha MoTydYeHue nHGOpMaKU 0 GUHAHCOBOM
COCTOSTHUM JOJDKHHUKA He JIOJIKHO pacCMaTPUBaThCA KaK 06CTOATENbCTBO, MPETSAT-
CTBYIOIIlEe YCTAaHOBJIEHUIO I0OPOCOBECTHOCTH KOHTPATeHTa, OIHAKO IPU HATUIHUU
WHBIX OCHOBAaHHWM, YKa3bIBAIONUX Ha HEIJIATEXKEeCIOCOOHOCTD JOIKHUKA, MOXKET
paclieHUBaThCsA KaK HEMPOSBJIEHHE KOHTPATe€HTOM JOJIKHOM CTENeHU OCMOTPHU-
TEJBHOCTH M, CJeJJ0BATENbHO, MOXKET IOBJIeUb MpU3HAHWE TaKOU CAENTKU HeJel-
CTBUTEJbHOM.
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