COBbITKE.

KOMMEHTAPWW 3KCMNEPTOB

THE BRIBERY ACT 2010

C 1 wiona 2011 r. B Benuko6puTtaHum BCTynaet B CUIYy 1 Ha4YMHAET CBOe Jen-
cteue The Bribery Act 20710 — [OKYMEHT, aKTUBHO 00CY»X[aeMmblil B NOCNe[-
Hee BpeMs B MUPOBOM HpuUanM4eckom coobulecTse. IHTepec K HeMy Bbi3BaH
He TONbKO BBOAWMBIMU UM XXECTKUMU mMepamit 60pbObl C KOppynuueid, HO W
9KCTpATeppUTOPMasIbHbIM XapakTepom 3akoHa: Mo ero JencTene popmMansbHo
noanagatoT U MHOCTPAHHbIE KOMMNAHWK, BEAyLLMe CBOW Aena Uiu ux Yactb B Be-
nukKobputaHun. Takum obpasom, The Bribery Act MOXXeT N3MEHUTb NOAX0.bl K
BeIEHNI0 O13HEeCca BO MHOTUX KPYMHeNLNX TPaHCHALUOHANbHbIX KOpropaLusax.
He Hapywiaet nu aKctpatepputopuanbHas HanpasneHHOCTb The Bribery Act
NPUHLMN CyBepeHUTeTa Apyrux rocygapcts? Kakas KomnaHusa cHUTaeTcs Be-
ayLein 6usHec B BenukobputaHun? HYT1o HyXXHO cAaenaTb KOMMaHWAM, YTOObI
n36exxaTb OTBETCTBEHHOCTU? Kak NpuBfiedb K OTBETCTBEHHOCTU KOMMAHMIO,
KOTOpas He UMeeT akTuBoB B BenukobputaHum? Mbl nONpoCKNN HaLLNX 3KC-
NepPTOB BbICKA3aTb CBOE MHEHME.

— AKT 0 B3AATO4HMYecTBe gencTayeT ¢ 1 niona 2011 r. OH cTan pe3ynsTatom ycu-
NN, HanpasneHHbIX Ha (POPMUPOBaHNE [OCTOMHOMO OTBETA HA KPUTUKY 3aKOHO-
fatensctea BenvkobputaHum o B3ATOYHUYECTBE, a TakXe Ha rnpuBefeHne ero B
COOTBETCTBME C OXUAAHNAMN MEXOYHAPOLAHbIX KOHBEHLUI, CTPEMSALLUXCS YCTaHO-
BUTb €OUHBIN MHTEPHAUMOHANBHBIA MOAXOA K B3ATOYHNYECTBY.

B38TOYHMYECTBO 3HAYUTENBHO PACNPOCTPaHEHO MO BCEMY MMPY, MO3ITOMY Heyau-
BUTEMbHO, YTO AKT MpegnonaraeTt LUMPOKYI0 TEPPUTOPUASBHYIO HOPUCAMKLMIO U
Poﬁep-r BDaVH, OXBaTbIBaeT MNoOBefeHVe, NpUpaBHEHHOE K B3ATOYHUYECTBY, Kak Ha Tepputopum
BenukobputaHuu, Tak 1 3a ee npegenamMu.

naptHep Corker Binning law firm,

TNoHgoH Bo3MOXHO, camoe MpPOTUBOPEYMBOE HOBOE MOMOXeHNe AKTa O B3ATOYHWYECTBE
copepxutcsa B pasgene 7. OHo 3akpennseT HenpedoTBpaLleHe KOMMep4YecKomn
opraHusaumen B3ATOYHMYECTBA Kak npaBoHapyLlieHne. Korga 6puTaHckue Bna-
CTM MMEIOT OCHOBaHWA paccMmarpvBaTb MpaBOHApyLUEHWEe COrfmacHoO AaHHOMY
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pasfgeny, He yuntbiBaeTcs (pakTU4eCcKoe MeCTO COBEpPLUEHMS Mpefanonaraemoro
npaBoHapyLUEHWS U lopuconkumnsa BennkobputaHnm npy 3TOM pacrnpocTpaHsaeTcs
W Ha MHOCTPaHHbIE KOMMaHWW, OCYLLECTBNSAIOLLME KaKy-NMOO [EATENbHOCTb Ha
ee TeppuTopun. Mo MHEHUIO GPUTAHCKOrO NPaBUTENBLCTBA, YOOBNETBOPATL STOMY
YCINOBUIO 1 GbITb MOABEPrHYTOM NPecnefoBaHN0 KOMMNaHWUA MOXET, TONbKO ecnu
ee genoBoe npucyTcTeme B BenukobputaHmm fokasaHo. OpgHoro chakta pasme-
LLIEHMS KOMMaHUN Ha BPUTAHCKOM pbiHKE (HanpuMep, Ha pbiHKE anbTepPHaTUBHbIX
WHBECTUUWIA) BPSL N 6yOeT AOCTaTOYHO A1l TOro, YTo6bl AoKasaTb BEAEHME el
6u3Heca.

BosHukaet BOMPOC: KaKuUM O6p330M MHOCTpPaHHaA KoMNaHuA 6y,u,eT nnaTtnTb
LLITpaCb, eC/in'y Hee HeT aKTBOB B BeJ'IVIKO6pVITaHI/II/I? Cl'lpaBe,D,J'IVIBOCTI/I paaun cne-
ayeT OTMeTUTb, 4YTO, eC/in Y KOMNaHNN HET aKTUBOB B BeﬂMKOﬁpI/ITaHVII/I, BpAn nn ee
CBA3b C 3TOMN CTpaHOV’I 6yp,eT paccMmaTpuBaTbCA Kak CyllecTBeHHaa and o60cHOBa-
HUA cy,u,e6Horo npecnenoBaHMa CO CTOPOHblI KOMMNETEHTHbIX OpraHoB BeJ'IVIKO6pI/I-
TaHuu. Ho ecnu MHOCTPaHHaaA KoOMNaHUA OTKaXKeTCa onJjia4mnBaTb LIJTpaCb, KOTOPbIM
ee obnaralT KOMNETEHTHbIE opraHbl BeJ'IVIKO6pVITaHI/IVI, OHWM nony4at npaBO B3bl-
CKaTb LIJTpad) 3a CYEeT Kakux-nmbo akTMBOB KOMMaHUKU Ha TepputTopun BeJ'IVIKO6pI/I-
TaHN (Hanpmmep, nocpencTesom OGpaLLl,eHVIﬂ B3bICKaHUA N peann3aunmn Kakoro-
60 HeaBMXUMOrO VIMyLLl,eCTBa) nnn gaxke NnpuMeHnTb NpmrkKas 0 3aMopa>kmsaHun
MeXAayHapoaHbIX CHETOoB, 4YTOObI 3aCTaBUTb KOMMNAHWIO ONaTUTb LIJTpaQJ.

HecmoTps Ha 3HaYUTENbHLIN TeppUTOpUanbHbIN OXBaT, AKT 3aKpennseT COOTBET-
CTBYIOLLME BPUTAHCKUM MOHATUSAM O Pa3yMHOCTU CTaHOapTbl, COMNIaCHO KOTOPbIM
O6y[eT OCYLLEeCTBAATLCA PACCMOTPEHME AefNl MHOXECTBa MHOCTPaHHbIX NUL N KOM-
naHuin. VIHoCTpaHHble MeCTHbIE Tpaguuumn n o6bl4an BO BHUMaHWE He NPUHUMALOT-
Csl, 3a UCKNIOYEHMEM CllyYaeB, Korga 3TO OFrOBOPEHO B MECTHOM MUCAHOM npase.
AKT He 3aTparveaeT CyBepeHUTET ApYrnx rocygapcTs B OTHOLLUEHUM UX MOSIHOMO-
YU MO NPUHATUIO N MPUMEHEHUNIO BHYTPEHHEro 3aKoHO4ATeNbCTBa, HO NPy 3TOM
K KOMMNaHWsAM HEe3aBMCUMO OT MecTa UX peructpaumy npeabaBhAstoTCA BbICOKME
TpeboBaHWsA No COGMIOAEHUIO NPeayCMOTPEHHbIX 3akoHOAaTENbLCTBOM Bennkobpu-
TaHUW CTaHOApTOB MNOBEAEHUS N MPUHATUIO Mep, CMOCOBCTBYIOLLIMX COBMI0AEHMUIO
3TUX CTaHOapToB. AKT Takxe no3sosseT cygebHbiM opraHam BenukobputaHuum
OCyLLecTBNATbL cyaebHoe npecnefoBaHue B OTHOLLIEHUN OeATEeNbHOCTU, UMEBLLEN
MECTO B OCHOBHOM (MM NOSTHOCTLIO) HA TEPPUTOPUN [PYroro rocynapcTBa, HO eLLe
npeacTouT onpefennuTb CTeneHb BAUAHUA Ha Opyrye rocygapcTea U xapakrep fe-
ATENBbHOCTM KOMMAaHWIA Ha UX TEPPUTOPUN B 3TUX CIlyHasx. OTO B 3HAYUTENIbHOM
cTeneHn 6ydeT 3aBUCETb OT YCMOTPEHUS OPraHoB OOBUHEHUS U MPaKTUKU ApuU-
MeHeHua AKTa.

HecomHeHHO, ¢ Te4eHeM BpeMeH! 1 No Mepe hopMUPOBaHUSA NpeLeaeHToB 6yayT
NPOSACHATLCA TPeboBaHUA K OesTeNIbHOCTU KOMMaHWIA 1 XxapakTep 1 cdepa npvme-
HeHMsi AKTa KOMMETEHTHbIMU opraHamn. OfHaKo COBepLUEHHO O4EBUAHO, YTO BCe
KOMMaHWU1 Tenepb AOMKHbI OLIEHUTb PUCKW, CBA3aHHbIE C XapaKTepoM WX GU3He-
ca v OeATenbHOCTbIO UX MapTHEpPOB. MpKn oLeHKe 3TUX PUCKOB KOMMAaHUW crnegyeT
NpUOepPX1BaTbCA PYKOBOACTBA, ONy6GNMKOBaHHOro MUHUCTEPCTBOM tocTMummM Be-
NMKOBPUTAHNM U KacatoLlerocs npoueayp, KoTopble KOMMepYecKne opraHmsaumm
MOTyYT BHeOpUTb, YTO6bl N36eXaTb B3ATOYHNYECTBA Cpeam NL, UMEIOLLMX K HUM
OTHOLLIeHMeE.
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— 3aKoH 0 npoTnBoAencTBUM NoaKyny (ganee — 3akoH) NpuHAT B anpene 2010 .
n Bctynun B cuny 1 miona 2011 r. nocne nyénvkauum pykoBoacTBa npasuUTerb-
cTBa BennkobputaHmm no ero npuMeHeHuto. B cooTBETCTBUM C PyKOBOACTBOM OH
npepycMaTpmBaeT HOBbIE «XKECTKMe Mepbl 3a NpaBOHAPYLUEHUA U pacLUMpPEHHbIe
NONHOMOYMA CYAOB NO BbIHECEHMIO NPUIOBOPOB, @ TakXe LUMPOKMe NpaBoMoYuns
npv OTNpasfieHnn NpasBocyams» B3aMeH NPeXHUX HOPM O NPOTUBOAENCTBUMN B3Si-
TOYHMYecCTBY, dencTBoBaBmMx ¢ 1889 r. B 3akoHe paccmaTpuBaeTca gada unm
nonyyeHne B3ATOK, KOMMEPYECKUA MOAKYM, a TakXe MoAKYN MHOCTPaHHbLIX JOSX-
HOCTHbIX ML, 3aKOH Takxe BBOAUT MOHATNE «KOPMopaTMBHOE NPaBOHapYLLUEHWe»
Ans cny4vaes, Korga kommMepyeckas opraHMsauuns He NpensaTcTBYeT NoaKyny, ocy-
LLeCTBNSIEMOMY OT €€ UMEHU «acCoLMUPOBAHHBLIMWU Nuuammn». N3bexarb oTBeT-
CTBEHHOCTW MOXHO OyfeT, TOMbKO AoKasas HanuMyne y KoMnaHum apeKTUBHbIX
BHYTPEHHUX Mpasun Mo NPOTUBOAENCTBUIO KOPPYNUUN KaK B OTHOLLEHUWN COTPYA-
HWKOB KOMMaHWW, Tak N B OTHOLLIEHWU UHbIX aCCOLMMPOBaHHLIX C HEW Ny,

Komnaruio MOryT npu3HaTtb OTBETCTBEHHOM 3a OencTBus accoummpoBaHHOro
nvua nuéo nuua, «npepocTtaBnaoLlero ycnyrm» otT UMeHu aToMn opraHunsauunu, 4To
BKNilO4HaeT COTpyaHUKOB, I'Ipe,D,CTaBI/ITeJ'IeVI M aovepHune CTPYKTYpbI. I'Iop,pﬂ,qleM,
NnoCTaBLUMKN, COBMECTHOE npennpuaTtne nian naptHep no CoBMeCcTHOMY npeanpu-
ATUO MOT'YT TakKXe ABNATbCA acCcounmnmpoBaHHbIMU LMK,

Y1061 cobntogaTe 3aKOoH, KOMMNaHUSAM HEOHXOAMMO npoABNATL OCTOPOXHOCTbL NpU
Bbl60pe napTHepoB 1 coTpyaHun4ecTBe C MHOCTPAaHHbIMU KOMNaHUAMW, NpeacTaBun-
TENAMN Unn OpyrumMmm accoummnpoBaHHbIMK NMLaMu, ,U,eI7ICTBleLIJ,VIMVI OT UX UMEHMN,
a TakXe npoBoauTb TLlaTeNnbHYHO NMPOBEPKY U BHeOpPATb cneunalibHble CUCTEMbI
MOHUTOPUHra.

He HapyLuaeT nu akcTpaTeppuTopuasibHas HanpaeneHHOCTb 3akoHa NPUHLMN Cy-
BepeHuTeTa Opyrux rocygapcts? Het, 3akoH 1 NpegyCMOTPEHHbIE B HEM MeEpbI
He HapyLlalT cyBepeHuTeTa Apyrnx CTpaH, NoCKosibKy Cy6beKTOM perynmpoBaHus
ABMAIOTCA KOMMaHWK, BegyLime 6U3HeC Unu ces3aHHble ¢ BennkobputaHuein. Bme-
CTe C TEM Mbl eLle YBUOMM MeXAyHapoaHbI 3(pdeKT 3Toro 3akoHa, NOCKOSbKY
KOMMaHWK1, MHKOPNOPMPOBaHHbIE UMK BedyLUmMe 4acTb CBOero 6usHeca B Benuvko-
6puUTaHnn, CTaHyT 60nee OCTOPOXHbLIM MPU BbI6OPE NApTHEPOB 3a rPaHuLIEN.

Kakas komnaHusi cunTaeTcs BefyLlen 6usHec B BenvkobputaHmm? HakasaHve 3a
NonyCTUTENBLCTBO KOPPYMNLUUN MPUMEHUMO TOSIbKO K KOMMEPYECKUM OpraHu3auu-
SIM, KOTOpble OCYLLECTBNSAT OEATENIbHOCTb MNKN YacTb desdAtenibHocTM B Coegum-
HeHHoM KoponeBcTBe. KomnaHus nognagaet nop Aencteme 3akoHa, ecnv opra-
HM3aumMsa UM TOBapULLIECTBO 3apermctpupoBaHo B CoeguHeHHOM KoponeBcTee u
3aHMMAETCs KOMMEPHYECKOW OeATeNlbHOCTbIO HE3aBUCUMMO OT uefier n3snedveHns
npubbinun. MNog aTo onpefeneHue Takxe nognagatoT 61aroTBopuTesibHbIE U 0bpa-
30BaTesibHble YUpexXaeHus 1 apyrue rocyaapCTBEeHHbIE CTPYKTYPbI.

ToBapuLLIECTBO MM OpraH, y4pexpeHHble 3a npegenamun CoeguHeHHoro Kopo-
NeBCTBa, MNPV ABHOM OTCYTCTBMM AEATENbHOCTU Ha Tepputopun CoeguHEHHOro
KoponescTea He nognagatoT nog cdepy gencteus 3akoHa. B pykoBoacTee HeTko
yCTaHaBnMBaeTcs, YTO Hannyme godepHero npegnpusatna B CoegmHeHHoM Kopo-
neBCTBE caMoO Mo cebe He ABNSAeTCA OOCTATOYHbIM OCHOBAHWEM [ANs NpuBrede-
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HUA MaTEPUHCKON KOMMaHMM K OTBETCTBEHHOCTM MO 3aKOHY, NMOCKOJbKY AOYEpHME
nNpeanpuUsaTUa MOryT OeACTBOBATb HE3aBMCUMO OT POAUTENIbCKOM KOMMaHUM Unu
OpYyrow rpynnbel KomnaHuii. Kpome Toro, cam gakT TOro, YTO LieHHble 6yMarun komna-
HUW BbIIN BKIIOYEHBI B CMUCOK YNpasneHns BennkobputaHnum no NUCTUHIY U TakKnm
o6pas3omM fonyLleHbl K TopraMm Ha JIOHOOHCKOW (hOHOOBOW 6UpXEe, He cHMTaeTcs
OCYLLECTBIIEHMEM KOMMNaHWen geatensHocT B CoegnHeHHom KoponeBcTae.

OI'Ipe,D,eJ'II/ITb, BefeT i KoMnaHusa nnm TtoeapuLLecTeo 4acTb U BECb 06beM CBO-
ero 6usHeca B CoeiMHEHHOM KOpOJ'IeBCTBe, MOXXHO TOJIbKO McXoaa us qZ)aKTOB B
KaXX[OOM KOHKpPETHOM criy4ae. Cy,EI,bI OOJDKHbI 6y,EI,yT npMHMMaTb BO BHMMaHKWe BCe
obcToATenbLCTBa Aena u n3yyatb npegmMmeT 1 ob6beM busHeca, KOTOprIZ BeOeT KOH-
KpeTHoe Ninuo.

Kak MOXHO n3bexaTb OTBETCTBEHHOCTU B paMKax 3akoHa 0 60pb6e ¢ NogKyrnom?
DUPMbI [OMKHBI MO-NPEXHEMY BbIMOMHATL CBOM MPOrpaMMbl COGMIOAEHUA 3aKOo-
HopdaTeNbCcTBa MO MPOTUBOAEMCTBUIO Koppynuuu. Ecnn aTo elle He coenaHo, To
KOMMaHU1 Heo6X0anMO:

m o6ecneynTb BbiKyn CO6CTBEHHbIX aKLMi/Oonei y BbiCLLEro pykoBoacCTBa,;

m MPOBECTU BCECTOPOHHIOK OLEHKY PUCKOB;

H NMPOBEeCTU TLaTesIbHYH0 NPOBEPKY KakK ﬂeIZCTByPOLLI,VIX, TaK U noTeHUunanbHbIX ac-
COLUMNPOBAHHDbIX JTNLL;

m NpopaboTatb NOMUTUKY OCYLLECTBIIEHUS MPOTOKOSbHbBIX MEPONPUATUIA U NnaTte-
XXEeW 3a YCKOPEHHOEe NpoxoxaeHne hopManbHOCTEN;

m NpopaboTaTh NONMTUKY Noa6opa, HalMa U BO3HArpaxaeHUsi COTPYAHUKOB;
m KOHTPONMPOBATL aCCOLMUPOBAaHHBIX JIML, B paMKax AOrOBOPHbIX COrNaLleHunid;
m MOArOTOBUTb Mepbl (PUHAHCOBOIO KOHTPOSIS, TakUe Kak ayauT;

u pa3pa60TaTb Hagnexaiwme npouenypbl BbINOJIHEHUA HOPM U cobnogeHusa guc-
LUNNJTNHDI;

u pa3pa60TaTb NoNoXeHUs 06 aKTUBHOW Fpa)K,ElaHCKOIZ no3nunn N OTHETHOCTU;
H NMpOoBOANTb I/IHq:)OpMaLI,VIOHHbIe mMeponpuaTna n 06yL|eH|/|e;

W OCYLLIECTBJISITb MOHUTOPVHT 1 MEPECMOTP MOSIMTUKM U NpoLeayp No NPOTUBOAEN-
CTBUIO NOAKYNy.

®dupmbl, Ha KOTOpble pacnpocTpaHsoTcs nonoxeHus 3akoHa CLUA o npoTmso-
OEeNCTBMM MHOCTPAHHOW KOPPYMLMOHHOW NPaKTUKe, CMOryT BOCMNONb30BaTLCA Ael-
CTBYHOLLMMW NpoLefypamu, npoaHanM3mposas Npu 3TOM CyLLecTByloLmne npobe-
bl C Y4ETOM KJIH04EBbIX OTNNYMIA 3akoHogatenscTs CLUA n Benuko6putanun. Ons
He60sbLLIMX (OMPM BMOSTHE MOXET MOJOMTU yNpoLLeHHas npoueaypa.
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Kak B pamkax 3akoHa 0 60pb6e € NoAKYynoMm npuBrieYb K OTBETCTBEHHOCTM KOMMa-
HUIO, KOTOpas He MMEET aKTMBOB B BennkobputaHnm? 3akoH He HaueneH NpoTue
WHOCTPaHHbIX KOMMNaHWA, He umetoLmx cesaser ¢ CoeamMHeHHbIM KoponeBcTBOM.
OcHoBHas ero uenb — obecne4ynTb NPO3pa“yHOe BeeHUE OEATENbHOCTN BPUTaH-
CKUMU KOMMaHUSAMU U MHOCTPaHHbIMU OpraHu3aumnsaMu, CBA3aHHbIMU KakKUM-TO
o6pa3om ¢ CoeamHeHHbIM KOponeBcTBOM, B MPaBOBOM MOJIE U HE OOMYCTUTb CO-
BEPLUEHUS HE3AKOHHbIX MiaTexen Npy nNoayyYeHUn Unm Nogaep>XKKe nx AesTesnbHo-
cTn 3a py6exom. Koppynuwms npunyncneHa KouseHumein OOH kK ogHOMy M3 cambix
CEpPbE3HbIX PUCKOB COBPEMEHHOIO MMpa, U 3aKOH O NMPOTMBOAENCTBMM MoOKyny
ABnseTcs warom, kotopbit CoefmHeHHoe KoponeBCTBO NpeanpuHMMaeT B 6opbbe
C 3TOW MeXAyHapoaHON Npo6neMon.

KomnaHusa nnu ee opraH, y4dpexpgeHHble 3a npegenamm CoepuHeHHoro KOpOJ'IeB-
CTBa, He ocyLljecTBndlolMe nedTesibHOCTb Ha ero Tepputopun n He mnmerowime
aKUMIA, BKIOYEHHbIX B JIMCTUHI LEHHbIX 6ymar BeJ'II/IKO6pVITaHI/IVI, He nognapjaroT
nop nerictene atoro 3akoHa. BmecTe ¢ Tem 6pI/ITaHCKVIe KOMNaHUM Nnn MHOCTpPaH-
Hble KOMMNaHnK, cyLlecTtBeHHasa 4acTb 6u3Heca KOTOPbIX CBA3aHa C CoepuHeHHbIM
KOpOJ'IeBCTBOM, He 6y,EWT CTpeMNUTbCA BCTYyNatb B OTHOLUEHUA C I/IHOCTpaHHOI7I
KOMMaHWen, ecnn nNoTeHUnanbHbIn napTHep He oTnn4aeTcAa Npo3payvyHOCTbO U
nogo3peBaeTcAa B BeAeHUU KOppyI'ILI,I/IOHHOVI nnn ,El,pyFOI7I I'IpOTI/IBO3aKOHHOIZ nes-
TEJNIbHOCTWU.

Ecnn 3apy6exHas KomnaHus unu npeanpuHumMaTens 6yayT npyuaHaHbl BUHOBHbI-
MU B COBEPLUEHNM NPECTYMNEHNS, TO LUTpad) MOXET ObITb B3bICKAH 3a CHET ero
umyLlecTBa, Haxopawerocs B CoeguHeHHoM KoponescTee. Jaxe ecnu 3apy6ex-
Has KOMMaHus He MMEEeT HMKaKoro umyllecTtsa B Benvkobputanmm, Heob6xogumo
NMOMHUTbL O HapacTaloLlen TeHOEHUMM 3apyOeXHbIX IOPUCAMKLMIA K MPU3HAHUIO
Mep YronoBHOMO Haka3aHus (Takux, Kak KOHUCcKaums UM B3bICKaHME MO McKam
rpa>kgaHCKMUX UCTLOB), MPUCY>XAEHHbIX B APYIMX OpUCOUKUMSX, B TOM Yncne B Co-
eonHeHHoM KoponescTtee. 310 npuBoguT K Tomy, 4to CoenmHeHHoe KoponeecTeo
WCMOJSHSET CBOWU peLleHus 06 YrofoBHbIX CAHKUMAX 3a CYET CPEACTB KOMMaHWUM,
pacnosioXXeHHbIX 3a ero npegenamu.

— BbpwutaHckuin 3akoH 0 6opbbe ¢ koppynuuen (The Bribery Act 2010) Bbi3Ban
60/bLLION 06LLECTBEHHbIV Pe30HAaHC BO BCEM MUpPE eLLe A0 ero BCTYNNEHUS B CUNY
1 wiona 2011 r. CTonb 3HA4YUTENBHOE BHUMaHME K 3aKoHy O6YCNOBJIEHO Npexae
BCEro €ero akcTpaTeppuTopuanibHOW HOPUCOUKUMEN, PaCMPOCTPaHSAIOLLEeNCca He
TONMbKO Ha Benuko6putaHuio, HO U Ha TeppuUTOpUN OpPYrux rocyaapcTs, B YMCIO
KOTOpbIX BXoAUT u Poccunckas depgepauns, 0o Tex nop, noka cyLectsyeT gaxe
oTHaneHHas CBA3b Mexay AHIMMen u crnydasMu nposieneHus koppynuuu. Mog
Jencrteme 3akoHa MOryT NOANacTb, HANPUMEP, KOMMaHUW, aKLMK KOTOPbIX MPUCYT-
CTBYIOT Ha Toprax JIoHOOHCKON hOHAOBOW BUPXKU, UM KOMMaHUK, coBepLUaroLLme
UNK nonyvaroLuue nNnaTexu B oyHTax CTePSINHIOB.

OrpomMHoe 3Ha4yeHve O51s KOMMaHWiA ¢ NMobbIM, JaXe HeCyLLeCTBEHHbIM, NPUCYT-
cTBMEM B Benuko6putaHum nveeT BBoAMMOe 3aKOHOM HOBOE YrOSIOBHOE MPECTY-
nneHve, npeacraenstoLlee cob6o HeCnocobHOCTb NpegoTBpaTUTL B3ATKY. [Mpe-
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CTYMNJIeHne pacnpocTpaHsaeTca Ha Jo6Y0 KOMNaHUo, BeayLLlyto 6U3HeC unn ero
YyacTb Ha Tepputopun BennkobputaHum, a Takxe KacaeTcsl BCex MexXayHapoaHbIX
onepaum KomnaHuin. Takum o6pa3oM, poccuiicKkaa opraHusaums, nMetowas u-
nvan, nogpasgeneHne unu gaxe nNpocTo pacnonararoLlasn akumamm 8 Bennkobpu-
TaHWW, HO HUKAK WHa4ye He MPUCYTCTBYIOLLAA HA €e TeppuTopuKn, NoTeHUMansHo
HeceT OTBETCTBEHHOCTb 3a CBOM orepaumu B Poccuu, a Takxe BO BCEX OpYrnx
rocygapcraeax mMupa.

YuuTbiBas pacTyLlylo rno6anu3aumio 6usHeca, KpyrnHbIM KOMMaHUsM Mo BCemy
MUPY MPUAETCS MPUHATL COOTBETCTBYIOLLME MPOrpaMMbl, OTBevarLe Tpe6oBa-
HUSIM BCEX 3HAYMMbIX aHTUKOPPYMNLIMOHHBIX 3aKOHOB 1 B NMEpPBYH0 04Yepeab — HOBO-
My GPUTAHCKOMY 3aKOHY.

BaxHo oTMeTuTb, 4TO Poccus Takxe MpuHANa HOBbIN 3aKOH O B3ATOYHMYECTBE
(PepepanbHbI 3akoH 0T 04.05.2011 Ne 97-®3 «O BHeceHUn uameHeHun B Yro-
noBHbIN kogekc Poccuickon ®epepaunn n Kogekc Poccurickon depgepauumn o6
agMUHUCTPAaTMUBHbIX MPaBOHAPYLLEHUAX B CBSI3M C COBEPLLUEHCTBOBaHMEM rocyaap-
CTBEHHOIO yrnpasneHus B 0651acTv NPpOTUBOAENCTBUSA KOPPYNLUMM»), KOTOPbIA BCTY-
nun B cuny 16 mas 2011 r. OH 6bIn co3gaH Ha ocHoBe CornaweHns OECD v Takxe
npegycMaTpmBaeT IKCTpaTeppuUTOpUanbHyO IOPUCOUKLNIO, XOTA U 6ornee Y3KyH
no cpasHeHuto ¢ The Bribery Act 2010. Ho ocTaeTcsa 605bLLION BONPOC: 6yaeT nn
Koppynuusi akTMBHO npecnefosatbcsl B Poccun B cyfebHOM nopsigke cornacHo
HoBomy defiepanbHOMY 3aKOHY UK Xe aHTUKOPPYMUMOHHBLIA 3aKOH Tak 1 6yaeT
rnaBHbIM 06pPa3oM NPUMEHATBLCA NULLbL B Aenax, paccMmatpmeaembix B CoegunHeH-
Hbix LLTtatax Amepuku n BennkobputaHnm? OcTaetcs TONbKO HagesaTbCs, YTO U
Poccus cbirpaet akTMBHYIO posb B 60pb6e C Koppynumen Bo BCEX ee NPOoABIEeHUAX.

— byget nu akcTpatepputopuanbHoe OencTBue AKTa HapywaTb CyBepeHuTeT
Apyrux rocygapcte? TeopeTnyeckm — Aa, HO Ha NpakTuKe OTBET, BEPOsITHeE BCe-
ro, 6ygeT oTpuuartesibHbiM. XOTH 3TO BXOAUT B IOPUCOAUKLMIO @HIIMACKUX CYOOB,
YnpaeneHvne no 6opbbe C KpynHbIM MoLLeHHMYecTBOM (Serious Fraud Office) n
Apyrve opraHbl 06BMHeHUA B BennkobputaHum, ckopee BCero, He 6yayT OCyLLecT-
BMSATb YrOMOBHOE NpecnegoBaHue, ecnn ecTb 6o5ee NnogxodsLlas ans aToro cTpa-
Ha. AHIMIACKOE MPaBO PaCLLUMPUIIO TEPPUTOPUIO CBOEro AEeNCTBUA, CCbINasiCh Ha
«MEXHaLNOHasbHYIO BEXJIMBOCTb»: KaXKAOe CyBEepeHHOe roCydapCTBO OOSIKHO
BO34epXaTbCsi OT Hakal3aHua ntoden 3a ux AencTBUS Ha TePpUTOpPUM Opyroro cy-
BEPEHHOMO rocyaapcTBa, eCnn Ux AEeNCTBUA He BNEKYT BPEOOHOCHbIX MOCeACTBUIA
B roCcyfapcTBe, NpMBMeKatoLLleM K 0TBeTCTBEHHOCTU. OfHaKo Ans Toro, 4To6bl npe-
CTynsieHne nonano nof 6pUTaHCKYH0 IOPUCANKLMIO, OCTATOYHO, YTOObI OHO ObINIO
COBEPLLEHO MNN ero NoCIeACTBUS BO3HUKN B AHINN.

Korga KoMnaHus cuutaeTcsi OCyLLEecTBAsoLWEelN 6usHec unu ero Yactb B Coeaun-
HeHHOM KoponescTBe? YkasaHus B OTHOLLEHWMW A@HHOTo BOMpoca pachniibiByaTbie
W HeorpegesieHHble, HO KPaTKo MOXHO CkasaTb TaK: Korfa MMeeTcs AefioBoe npu-
cyTcTBUE B AHMIUM Unu Yanbce. ATO MOXET 03HA4YaTbh U YTO KOMMaHWUs — pesu-
LEHT, T.e. 3aperncTpupoBaHa B Bennko6putaHmuu, 1 4To oHa UMEET TaM JOHEPHIO
KOMMaHWI0 MIM MaTepUHCKOe npeanpustue M6o ouc v TOProByko TOYKY, U,
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COBbITUE.
KOMMEHTAPWIA 3KCMEPTOB =

BO3MOXHO, 4YTO AHIMNA ONst Hee — MECTO pasMeLLieHUs akUMii UNn NpUBIeYeHns
kanutana. Ceiiyac He COBCEM MOHSTHO, YTO 6yOeT MUHUMaSIbHbIM MOPOroM Mpu-
CYTCTBUSA ONs NoAnafaHvs nofd ee opucankumio. 9 npegnonarato, 4to SFO, cko-
pee Bcero, No KpariHei Mepe cHadana, 6yaeT OpMeHTMPOBATLCS Ha ABHbIX U onac-
HbIX NPECTYMNHNKOB, KOTOPbIE O4EBUAHO NOANAafatoT NoA PUCANKLNIO aHMMUACKUX
CynoB.

Y70 JOMKHLI caenaTtb MHOCTPaHHbIE KOMNaHUM ANs TOro, YTobbl n36exaTb OTBeT-
CTBEHHOCTM Mo AKTY 0 B3siTo4dHU4ecTBe 2010 r.? BHegputb npocTble, HO addeK-
TUBHbIE Npoueaypbl 1 Npasuna, cnocobHble OCTAHOBUTL BO3MOXHOE B3ATOYHUYE-
CTBO B MX [€NI0BOW MpakTuKe. YnpasneHne co CTOPOHbI PYKOBOACTBA KOMMaHU1 1
oby4deHne nepcoHana B paBHOWM CTeNeHn BaxKHbl. Ecnn y Bac CnoxHble 1 3anyTaH-
Hble npasuna, ux 6yaeT o4eHb TPYAHO MPUMEHUTL Ha NPaKTUKE N CIOXHO 3ddek-
TUBHO 06Y4UTb UM nepcoHar. NposoanTe OOMKHYIO NPOBEPKY 6riaroHafeXHoCTH
CBOWX MapTHePOB Mo 6U3HeCy, Komnner n areHToB. Y6eanTecsh, YTO Bbl OLeHMBaeTe
PUCKM C TOYKM 3peHua MecTa 6MU3Heca, ero cektopa n ctagmmn peanusauun. Bee
OHW ByOYT OTNNYAaTLCA B 3aBMCUMOCTU OT O6CTOATENLCTB.

Kak nHocTpaHHas KoMmnaHua 6ygeT nnatuTb wrpad B COOTBETCTBUM C AKTOM, CNn
y Hee HeT akTneoB B CoegnHeHHoM KoponescTtee? Jlio6oi wrpad, Ha3Ha4YeHHbI
CynoM, 6yfeT BblpaXeH B oyHTax CTeprIMHIroB. KOHeYHO, MOXHO rnepeBecTu cped-
ctBa B Benuko6putanuo. OgHako ecnv BONpoC B MPUHYXOEHWUM K Bbinnare LiTpa-
(ha, To opraHbl 06BMHEHUS MOIYT 3aperncTpnpoBaTh YrofoBHbIN opaep B Boicokom
cyfe AHMMM 1 NONY4YUTb peLleHne B Nopsake rpaxaaHcKoro cyfonponssoacTsa.
OHO MOXeT 6bITb UCMOSIHEHO MO BCEMY MWPY Yepe3 OnpefeneHne O HanoXeHun
apecta. TeopeTnyeckn B AHIMUK 3TUM NyTEM MOTYT MONTU ANS UCMONHEHNA Yro-
NOBHbLIX CaHKLUMI, HO Ha MpaKTUKe 3TO BPSL NI BO3MOXHO.

— KomnaHum ¢ MHOCTPaHHbIM 3f1IEMEHTOM (COBMECTHbIE, C akuMoHepamu u/unm
TOM-MeHeAXepaMn — MHOCTPaHLAMW) HAXOAATCS Ha «MepPBOW JIMHUW OTHSA» B CO-
otBeTcTBUK ¢ UK Bribery Act 2010. OHn yxe gaBHO (MOCKOMNbKY A0 9TOr0 MOMeHTa
akTnBHO npumensncs US Foreign Corrupt Practices Act 1977) nMeloT 3aTOYEHHbIe
Nof 3aKOHbI C 3KCTpaTeppUTOpUanbHbIM AENCTBUEM BHYTPEHHUE CUCTEMbI MPOTU-
BOAENCTBMA 1 npegoTepaLleHns koppynumn — ABC-AML Complience Programes
(anti-bribery corruption & anti-money laundering), HaxogsLmecs Ha CTbIKe ayauTa u
npasa. Cervac OHM NOBCEMECTHO KOPPEKTUPYIOTCS, BEPHEE, YXKECTOHaTCa — Kak
pas nof HoBble TpebosaHusa UK Bribery Act.

Bce oHn B pasHon cteneHun Bkno4daroT Six Principles for Bribery Prevention UK
Bribery Act 2010: B cyxoM ocTaTtke 3TO anti-bribery corruption npoBepka KOHTp-
areHTa nepep, 3ak/o4eHMem [orosopa U B NpPOLEecce ero UCMoNHEHNs, porneBble
MoZenu MeHefXMeHTa (CBOero poda «aHTUKOPPYNUMOHHbIE KNATBbI», O KOTOPbIX
HegaBHO B npecce rosopun pykosogutens ®AC Poccun), onpegeneHve cratyca
KOPPYMNUMOHHOIO pucKa (MpegoTBpalleHMe Kak My6nMyYHOro KOHMPNMKTa WHTe-
pecoB C YMHOBHMKAMW, TaK U KOH(IMKTA UHTEPECOB C POACTBEHHUKAMW CaMMUX
KOHTPareHToB, «CUAALLMX>» B KOMMNaHW1, ¥ T.4.), HaNM4ne NMNIeMeHTUPOBaHHOW B
camMoV KOMMaHWM 1 NoKanbHbIX aKTax ee KOHTpareHTa (M gaxe cybKOHTpareHToB)
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Cepreit KoBanes,

a[iBoKaT, ynpasnaoLLnii napTHep
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CUCTEMbI I'IpOTVIBO,D,eVICTBVIﬂ Koppynuun (yTBep)K,D,eHHbIX NONNUTUK N CTaHOapToB
OTHOLLIEHUN BU3HEC-3TUKN B LIENIOM, AEeM0BOro rocrtenpemmcTea, nogapkos 1 T.M.,
AHTUKOPPYNUNOHHbIE OrOBOPKAN B ,EI,OFOBOan), KOHEYHO, MexaHu3M B3aumopen-
CTBUA C KOHTpareHtamu, O6y‘-IeHI/IF| N MOHUTOPUHIra n 1.4.

Mpv HaNW4YKUK BEICOKOIO KOPPYMNLMOHHOIO pUCKa KOMMaHUs NpeanpuMeT Mepbl Ans
€ro yMeHbLUEHWs Unu He 6yAeT 3akoyaTe AOroBOP C TaKUM KOHTPareHToM, nHadve
BO3MOXHa OTBETCTBEHHOCTL No UK Bribery Act 3a HenpepoTBpaLleHne Koppynuum
KOHTpareHTamu... [Mpu 3TOM 3TOT pUCK NPUBNEYEHNS POCCUIACKOTO BU3HECa OLEHN-
BaeTCs BCEMU Kak BMOJIHE pearbHbIv (yXXe ecTb npumepsl), a SFO (Serious Fraud
Office (UK)) n US DOJ (Department of Justice) He CKpbIBalOT CBOEro OTHOLLEHUS K
poCCUNCKOMY BU3HECY 1 FOBOPSIT O MOBLILLEHHOM PUCKE YXe ceiyac.

Poccuiickue KoMnaHum, permoHasnbHble BfacTM U afMUHUCTPaLMK B MPUMEHEHNM
HOBbIX 3aKOHOB JOCTATO4YHO MHEPTHbI (MHOTUE 0TKA3bIBAIOTCS BKIOYATH AAXE aH-
TUKOPPYNLUMOHHbIE OFOBOPKM B COrnalleHus). 3afada CoCTOUT B TOM, YTOObI 06b-
SICHATb, 06y4aTb, METOOONIOrMYECKN MOMOraTh B MPOTUBOAEUCTBUM KOPPYMLMW.
MHorue cervac Kak pas 3TUM 1 3aHAThI.

— He Hnapywaet nun skcTpaTtepputopuansHas HanpasneHHocTb The Bribery Act
NPVHUMN CyBEpPeHUTEeTa Apyrnx rocygapcTa? MNpuHLmMN SKCTpaTeppuTopuanbHOCTU
He ABMAETCA YEM-TO HEOObIYHbIM ANA YrofIOBHOrO 3aKOHOAATENbCTBA (B MEHb-
e Mepe OH MPUMMEHMM K aAMWHUCTPATMBHOMY 3akoHogaTenbcTBy). ObLume
3aKOHOMEPHOCTU €ro NPUMEHEHNS B pa3fiM4yHbIX rocygapcTeax (B TOM 4ucCne U B
Poccun — c1. 12 YK PO®) 3aknoyatoTca B criefytolemM: a) MMeeT MecTo AesHue,
COBEpLUEHHOE 3a npegenamu rocygapctea X; 6) no 3akoHam rocygapcrtea X 3710
JesiHne NMpoTMBOMPAaBHO; B) NPECTYMN/IEHNE HanpaBfeHo NPOTUB UHTEPECOB roCy-
gapctea X nubo rpaxgaHuvHa rocygapctesa X UM MNOCTOSHHO MPOXMBAIOLLEro B
rocygapctee X nuua 6e3 rpaxgaHcTea.

CyBepeHUTET Opyrnx rocyaapcTs He HapyLLIaeTcs NPUHATUEM 3aKoHa O B3ATOYHU-
YecTBe, NOCKOSIbKY OH HE cO34aeT NPEeAnoChIIOK AN KOHKYPEHUUN IOPUCOUKLMIA B
OTHOLLEHUN BMHOBHbLIX NUL. BenvkobputaHusa He npeTeHdyeT Ha ocyLlecTBeHue
KaKuX-NiMbo CyBepeHHbIX NOTHOMOYMIA HA TEPPUTOPUN MHOCTPAHHOIO rocyaapcTaa.
HanpaBneHHOCTb 3akoHa Ha 3almTy HaumMoHanbHbIX MHTEpecoB BennkobputaHum
N ee rpaxaaH nogpobHo o6ocHoBaHa B OdmumanbHbix pasbsacHeHusx (Guidance)
MuHncTepcTBa tocTUumMmn BenukobputaHum K AKTY 1 AaeT e NpaBo 3amiaTb CBOU
WHTEpPECHI, MPUMEHSIS Mepbl NPUHY>XAEHUS K KOMMaHUSM Ha CBOEN TeppUTOPUN.

Kakass komnaHusi cumTaeTcs Benyllen 6usHec B Benukobputanun? OpgHo3Hau-
HO MOXHO YTBepXAaTb, YTO abCONIOTHO BCE MPU3HAKM MNOCTOAHHOro NpeacTaBu-
TenbCTBa KOMMNAHWN Ha TEPPUTOPUN MHOCTPAHHOIrO rocyaapcTBa, NpUMeEHsieMble
B cornaileHusix 06 usbexaHnn ABOMHOIO HanoroobnoXeHus, 06pasyoT NoHATUE
«BefyLasn 6usHec». Ocobyo BaXXHOCTb 3TOT TE3NC MMEET B CBA3U C TEM, HYTO [es-
TENIbHOCTb Yepe3 NMOCPELOHNKOB, U(UNN) OOHEPHUE KOMMNAHUKU, U(UNN) 3aBUCUMbIE
KOMMaHun o6pasyeT NOHATUE «BefeHne 6u3Heca» B TOM Xe Mepe, B KAKOW 1 Herno-
CpeACTBEHHOE OCYLLEeCTBNEHME OEATENIbHOCTH.
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COBbITUE.
KOMMEHTAPWIA 3KCMEPTOB =

K noTeHumansHbIM Mpu3Hakam «BefeHuss 6usHeca», B 4YaCTHOCTU, MOXHO OT-
HeCTM 3akfoyeHne [OroBOPOB Ha Tepputopum Benukobputanmm n (unn) ¢
y4acTMeM ee pe3nOeHTOB, PaBHO KakK U BedeHue NneperoBopoB [esyioBOro xa-
pakTepa ¢ AEeNCTBYIOLMMWN UMK NOTEHUMANbHLIMU KOHTpareHTamu; BnageHue,
n (Mnun) nonb3oBaHue, 1 (UNn) ynpasneHve NobbiMW akTuBamu B Benvkobputa-
HUM (Kak COBCTBEHHbIMU, Tak U MHBIMW); Hanuune odmca, NPON3BOACTBEHHbIX
nomeLLeHu, CKNagcknx NoMeLLeHnin, NpeacTaBnTeNnsCTB, (hnnmanos, o4epHNX
N 3aBUCUMBbIX KOMMaHun B BenukobputaHun; nonyvyeHne puHaHCUpoBaHUSa 13
BenvkobputaHum u(nnm) ¢ y4yactmem ee pe3maeHToB; HEMOCpeOCcTBEHHOe OCy-
LecTBNEHME AEeATENbHOCTM MO NepeMELLEHNIO TOBApOB (paboT, ycnyr) ¢ y4acTu-
eM Tepputopun BenmkobpuTaHun; ocyLLecTBNeHne pekaMHbIX KamnaHuin ans
peanusauuu ToBapoB (paboT, ycnyr) B BenukobputaHnm, nMnoxKeBbIX peknam-
HbIX KamnaHui Ha ee TeppuTopumn; Hann4mMe 6aHKOBCKOro cyeta B Benvkobpu-
TaHUW; y4acTne komnaHuu B No6or popme B N060N aAMUHUCTPATMBHON N(Unn)
cynebHon npouenype Ha TeppuTopun BennkobputaHum unm Ha OCHOBaHUU ee
3aKkoHoJaTesNbCTBa.

®dopmanbHO gaxe onybnmkoaHHble 30 MapTa pasbsicHeHus MuHucTepcTea HCTuU-
unn BenukobputaHum He orpaHn4MBaloT 3TOT nepedeHb. MUHIOCT ykasan, 4To B
KaXxgoM KOHKPETHOM cryyae Npu3Haku BegeHus 6usHeca 6ygeTt onpenensatb Cya.

YTO HYXHO caenatb KOMMaHusM, YTo6bl U36exaTb OTBETCTBEHHOCTM? OCBOGOX-
LEHVE WIIM CMSIFYeHUE YroflOBHOM OTBETCTBEHHOCTV OJIi KOMMaHUM BO3MOXHO
TOMBKO B Cy4ae, eCnv B Heli CyLLLeCTBYET afiekBaTHas cuctema Mep npegoTepa-
LLIeHUSI KOPPYMLMN.

MwuHtocT Benuko6putaHum peKoMeHayeT NPUMEHsTb CrieaytoLme NPUHLMILI U Ha
WX OCHOBaHWM CO3[aBaTb COOTBETCTBYIOLLME WHCTUTYTbI U NPOLEAYpbl, KOTOpble
MOMOryT [oKa3aTb B cyfe, YTO «afeKBaTHas cuctemMa mep» 6binia B KOMMAHWUM
yypexaeHa.

1. MpVHUMN perynsipHoi OLeHKM PUCKOB, OTHOCALLIMXCA K B3ATOYHMYECTBY, BO3-
LEVCTBUIO KOTOPbIX KOMMAaHUS MOXeT 6biTb NoABepXXeHa. DTOT NPUHLUMM Npeano-
naraeTt cosfaHue B opraHu3aumu CUCTEMbl PUCK-MEHEemXMeHTa (COOTBETCTBY!O-
LLMX JOMKHOCTEN, NpoLiedyp, TPEHUHIoB O COTPYOAHUKOB).

2. rlpI/lHLl,I/II'I obecrneyeHuns BbICOKOro YPOBHA MEHEOXXMEHTa KOMNaHuwn.

3. MpuHUKMN perynspHoro ocyLecTeneHns npouenyp due diligence, npegnonarato-
LLMX NPOBEPKY MapTHEPOB, C KOTOPbIMU Y KOMMaHUW CYLLECTBYIOT UMW NaHnpy-
I0TCS OrOBOPHbIE OTHOLLEHUS, GU3HEC-MPOLIECCOB, areHTOB U MOCPEQHMKOB U T.4.

4. MpyMeHeHWe B KOMMAHWUU NOHSATHbIX, OCTYMHbIX U OCYLLECTBUMbIX NPOLeayp B
OTHOLLIEHUW NPefoTBPALLEHNS B3ATOYHUYECTBA (HanpuMep, Hanuymne KoprnopaTue-
HbIX [JOKYMEHTOB O NMPOTUBOLEWCTBUM B3ATOUYHWUYECTBY, MHCTPYKLUM, KacatoLLmX-
csl 0CO6EHHOCTEN BeAeHUs 6M3Heca Ha onpeneneHHbIX TEPPUTOPUSIX B KOHTEKCTE
KOPPYMUMOHHBIX PUCKOB, MHCTPYKLMIA OTHOCUTENIbHO TOro, YTO AenaTb B cryyae
LIaHTaXa Wu BbIMOraTenbCTBa; PErynspHoO OJOBOAUMOW [0 COTPYAHUKOB UHDOP-
MaLmMK Mo pasfivyHbIM aHTUKOPPYMNLUMOHHLIM NporpaMMam U T.4.).
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5. BdhekTBHOE BHEOPEHME Mep MO MPeAoTBpaLLEeHUo B3ATOYHMYECTBA (QHTU-
KOPPYMUMOHHLIA aHanu3 npu npvemMe Ha paboTy, BHYTPMKOPNOPaTUBHbBIE TPEHWUH-
1, perynsapHoe MHGOPMMUPOBAHNE AOYEPHUX KOMMAHWUI U OeNoBbIX NapTHEPOB O
NONMUTHKE KOMMAaHWUN B aHTUKOPPYMNLIMOHHOW cchepe 1 T.4.).

6. MpyHLUMN perynsipHOro MOHUTOPWHIa 3a MCMOMHEHWEM Pa3paboTaHHbIX BHYT-
PEHHMX MOJIOXEHUI O NPOTUBOAEWCTBUM B3ATOYHUYECTBY, a TakxXe NpUHATIE Mep
BO3[ENCTBUS, ECNW TaKMe NONMOXEHUS HAPYLLAIOTCS.

Ha npakTvke QeNCTBEHHbIM SIBMSIETCS CREfyoLMA anroputM (OopMUPOBaHMS
«a[leKBaTHOW CUCTEMbI MEP».

1. OnpepneneHne Toro, kakme BUabl 4EATENBHOCTU U KaKne JOSHKHOCTU B KOMMaHUn
ABMAOTCA Hanbonee PUCKOBaHHLIMU C TOYKM 3PEHUSI BIATOHHNYECTBA (2aKTMBHOIO
1 NacCMBHOrO).

2. Pa3zpaboTka KOHKPETHbIX NpaBusl, MpoLesyp U Mep, KoTopble 6yayT NPUMEHSITb-
CSl B CNyyae HapyLleHUsi aHTUKOPPYMNLMOHHBIX KOPMOPaTUBHBIX JOKYMEHTOB KOM-
naHum.

3. [oBefeHne pa3paboTaHHbIX JOKYMEHTOB M OCHOBHbIX MOMOXEHMW aHTUKOPPYN-
LIMOHHOM MOSIUTUKM KOMMaHUM [O CBEAEHWsI BCEX COTPYAHUKOB M NMapTHEPOB (Ha-
npUMep — HO He TONbKO — Yepes Ny6nuKauuy Ha caiTe KomnaHum B VIHTepHeTe,
BKJTIOYEHNE COOTBETCTBYIOLLIEN MHGhOpMaLMKN B GYKNEThI KOMMaHuW, NognucaHue
COTPYOHMKaMU (DOPMbl, CBUAETENLCTBYIOLLEN O TOM, YTO OHU O3HAKOMIIEHbI C CO-
LepXaHWeM 3TUX JOKYMEHTOB, U T.4.).

4. Co3aHne B KOMMNaHUM CUCTEMBI KOHTPONA 3a cobnogeHvemM AHTUKOPPYNLUMNOH-
HOW MONMUTUKM, Hanpumep cneunanbHOro opraHa mian ooJiXXHOCTHOro nuua ¢ CooT-
BETCTBYHOLLMMU q:)yHKLl,VIFIMI/I M NOJIHOMO4YUAMN.

Kak npuBneyb K OTBETCTBEHHOCTU KOMMAaHWIO, KOTOpas He MMeeT akTueoB B Be-
nuko6bputaHun? B Bonpoce, BMAUMO, MOET pedb 06 WCMONHUMOCTU peLUeHWi
no Takum genam. B uenom nopsigok UCMOMHEHUS PELLEHUIA O MPUBMEYEHUN Ta-
KOM KOMMaHMN K OTBETCTBEHHOCTU, MO-BUAMMOMY, 6yOeT pernameHTMpoBaTthCcs C
Yy4eTOM MeXAyHapohHbIX cornalleHunii Benukobputanum, cogepxalumx HOpMbl O
B3aUMOZEWNCTBUM C OPYrMMM rocydapcTBaMm no BONPOCaM UCTOSNHEHUS CyOeOHbIX
peLueHuii. Takon MexaHn3m no3BonseT 06paTnTb B3bICKaHWE MO UCMOHUTESNbHBIM
OOKYMEHTaM, BblAaHHbIM B OOHOW CTPaHe, Ha akTvBbl KOMNaHUW, HaxogsLwmecs 3a
py6exom.

OpHako MMeeT MecCTO ellie ogHa To4YKa 3peHusi, B COOTBETCTBUN C KOTOPOW Lienblo
The Bribery Act B onncaHHoM cutyaumm 6yfeT He CTONMbKO hakTU4eckoe B3blCKa-
HWe wTpada C KOMNaHUKM, CKOMbKO YCTPaHeHue Kakoro-nmbo ee npucyTcTensa Ha
TeppuTopumn Bennkobputanum. JJeicTBUTENbHO, C MOMEHTa MPU3HaHUsA NpoTUBO-
NPaBHOCTN AEATENbHOCTN TaKoN KOMMaHUM Ha OCHOBaHUW AKTa nobble ee KOHTP-
areHTbl NN MHbIE CBA3AHHbIE C Hel nuua Ha TeppuTopun BennkobputaHum noTex-
LmanbHO OKa3bIBaKTCA No4 Yrpo30M NMPUMEHEHUS HOPM TOr0 XXe camoro 3akoHa u
C 60S1bLLION [0Mel BEPOATHOCTU OTKaXKYTCH OT COTPYAHNYECTBA C HEW.



Bacunuii Bacunbes,

aAABOKAT tOPUANYECKON KOMMAHUK
«HOKOB, XpPEHOB 1 NapTHepbI»

Loaded: 26-04-2024 PMt 19:56:43

COBbITUE.
KOMMEHTAPWIA 3KCMEPTOB =

— fewicteutensHo, UK Bribery Act 2010, BCTynuBLUXIA B cuny ¢ 1 uiona cero roga,
TEopeTUYECKM MOXET UMETb TPaHCrPaHWYHOE NPUMEHEHVe.

Han6onbLuee 6eCnoKoMCTBO B 3TOM MaHe Bbi3bIBaET N. 7 3aKoHa, KOTOPbIN ycTa-
HaBMMBaEeT OTBETCTBEHHOCTb KOMMEPYECKNX OpraHvM3aumii 3a To, 4TO OHW He CMOT -
NN BOCMPENATCTBOBATL KOPPYNUMU. KOHCTPYKUMS 9TOr0 NyHKTa TakoBa, YTO KOM-
Mepyeckas opraHu3auus NPU3HaeTCcsl BUHOBHOM B KOPPYMLUMKU, €CNN CBA3AHHOE C
Heln NMUO JaeT B3ATKY B €€ MHTepecax M eCii OHa He JOKaXeT, «4TO y Hee Aen-
CTBYIOT afekBaTHble Npoueaypbl, NpegHa3HavYeHHble 418 NpegoTBpaLleHns Takoro
NMOBEQEHNS CBA3AHHbIX C HeWl nuu». [pn 3TOM CBA3a@HHBLIM C HEW NMULIOM MpU3Ha-
€TCA COTPYAHMK 3TOW OpraHu3auunu, areHT, JodyepHee npeanpuatie 1 B npuHumune
no60oe N1LOo, oKasblBatoLLiee YCnyrn 3To KOMMEPUYECKON opraHmM3auun nnm ot ee
nmenn (n. 8).

C opyroi cTopoHbl, gna Toro 4tobbl gencteue UK Bribery Act pacnpocTpaHsanocb
Ha KOMMEpPYECKYI0 OpraHn3auuio, 4OCTaTO4HO, YTOObLI OHA Bena CBOM GU3HEC unn
«4acTb 6u3Heca» B BenukobputaHui. MecTo coBepLLEeHUs NpeCcTyneHns ans Bo3-
6y>xaeHus gena B BenukobputaHum 3Ha4eHUss He umeeT. Taknum o6pas3oM, UCXoas
13 6yKBasIbHOro TONKOBaHMA TekcTa 3akoHa rmnoTeTU4eCck BO3MOXHA CUTyauums,
korga geno 6yaeT BO36YXAEHO, Hanpumep, NMPOTUB aHIMUNCKOM aBTOMOOUSIbHOWN
KOMMaHUY NpY NOMbITKE Aaqn B3ATKU €e POCCUMACKUM AUMEPOM, AaXe He UMELo-
LM C HEM Kaknx-nnmbo hopmMaribHbIX OTHOLLEHWIA, POCCUNCKOMY YMHOBHUKY. Tak-
€ BO3MOXHbIM CTaHOBUTCH BO3OYXAEHWe Aena npoTUB POCCUNCKOM KOMMaHuu,
3KCMOPTUPYIOLLIEN Kakne-nMbo ToBapbl B BennkobpuTtaHmio, Npu NonbITKe nogkyna
OOMKHOCTHOrO fvua ee areHToM Unu CoTpygHukoMm hunuana, Hanpumep, B by-
pyHOu. Hap aHEKOOTUYHOCTLIO CUTYyauUU MOXHO 6bI10 6bl MOCMEATLCH, €Cnu Obl
HakasaHusamMn no Bribery Act He 6binn o 10 neT TIopbMbl AN PU3NHECKUX UL K
HeorpaHuyeHHbIN paaMepom Wwrpad onsa pUanyHecKumx.

Kak B1ugHO 13 nprBedeHHbIX Bbille BblAEPXEK M3 3akoHa, BOMpPOChk! ero peasnb-
HOro npuUMeHeHus 6yayT 3aBUCETb OT TOroO, HACKOSIbKO LLUMPOKO MpaBonpuMeHu-
Tenu 6ygyT TONKOBaTb TakMe TEePMUHbI, KaK «CBA3aHHOE NULO», «afeKBaTHble
npoueaypbl», «4acTb 6u3Heca». Tak, N. 9 3akoHa NpsAMO BO3faraeT Ha roccek-
petapa — rmasy MuHucTepcTsa tocTvummn BenukobputaHnm o683aHHOCTb ONy6-
NMKOBATb pas3bsaCHEHUs Mo NoBOAY TOro, Kakme aHTUKOPPYMNLUMOHHbIE NpoLeaypb!
HafneXuT BBOAUTb KOMMEPYECKUM NPeanpuaTUaM A TOro, YTobbl OHM NpU3Ha-
BannCb «afekBaTHbIMU» C TOYKU 3peHun Bribery Act. [lpyron rapaHTuen KoppekT-
HOro nMpuMMeHeHusi 3akoHa ABMSETCs TO, YTO AN BO36YXAEHWs MpouM3BOACTBa
Heo6XxoAMMO cornacue Tpex BbICOKONOCTaBNEHHbIX YAHOBHVKOB: AMPEKTOopa rocy-
JapcTeeHHol npokypaTtypel (Director of Public Prosecutions), rnaBbl ynpaBneHus
no 6opbbe C KpynHbIM MoLLeHHu4ecTBoM (Director of the Serious Fraud Office)
N OVpPEeKTopa HasnoroBol 1 TaMoXeHHoW npokypatypsl (Director of Revenue and
Customs Prosecutions). PeleHne o npumeHeHun 3akoHa 6ygeT npvHUMATbCA
3TVMN NNLEaMN MO KaXXOOMY KOHKPETHOMY Criyyaro, ¥ Nno3ToMy eCTb OCHOBaHUSA
nonaratb, YTO OH 6yAeT NPUMEHATLCA Pa3yMHO U K AENCTBUTENBHO CEpPbEe3HbIM
NPeCTYNNeHNsM.

OpHako Kak AKT 6y,qu NPUMEHATbCA Ha CaMOM fOejie U C KaKUMU peaynbratamu,
NOKaXeT TONbKO ero 6y,qyu.las| npaBonpuMeHnTesibHaa npakTuka. [Moka >xe MOXHO
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NOCOBETOBATb POCCUMCKUM MPEeAnpuUATUAM, BegyLLMM Kakon-nméo 6usHec B Be-
NMKOBPUTaHMN, CEPLE3HO OTHECTUCb K BBEOEHMIO afeKBaTHbIX (B CMbICNE PEKO-
MeHZaLU roccekpeTaps) BHYTPEHHUX aHTUKOPPYMNLUMOHHBLIX PErnameHToB U Npo-
uenyp.

— He HapywaeT nu akcTpaTeppuTopuansHas HanpaeneHHocTe The Bribery Act
NpVHUMN cyBepeHuTeTa Opyrux rocypapcts? The Bribery Act npepocTtaBnset
aHrMWNACKNM cyaaM IPUCOVKLMIO B OTHOLLEHUW MPECTYNNeHun, npenycMoTpeH-
HbIX pasgenamu 1, 2 1 6. 3T0 Aad4a u Nony4eHne B3ATKU U NOAKYN UHOCTPaHHOMO
(T.e. He 6pUTAHCKOro) AOMKHOCTHOMO Nnua. Ecnv n3BecTHo, 4TO 3TW NPECTYNEHUS
COBepLUeHbI 3a rpaHuuammn BennkobpmtaHum NULIOM, He SBASIOLLMMCS FpaXKaaHun-
HoM BenukobpuTtaHum, Ho 06bIYHO NPOXMBAIOLLMM B 3TOM CTpaHe, TO CyA B OOHOWN
n3 topucaukumn Benukobputanum (AHrnmna u Yanec, LotnaHgusa wnn CesepHas
Wpnanguns) moxeT obnagaTb KOMMNETEHUMEN paccmaTpmeaTe 3To geno. B Takmx
crnyyasx cHMTaeTcsi, YTO OTBETYMK MMEET orpefeneHHylo cBsasb ¢ Benvkobpura-
HVen.

Kakasi komnaHus cuutaeTca Bepyllen 6usHec B BenvkobputaHmm? XoTa elle
NPeacTouT yBUOETb, Kak MMEHHO cyabl B BenukobputaHum 6yayT TpakToBaTth 3Ty
dpasy, cam 3akoH onucbiBaeT (B pasgene 3) Buabl PYHKUMA UNN [EeATENbHO-
CTWU, K KOTOPbIM MOXET OTHOCUTLCS B3ATOYHUYECTBO. «busHec» He onpepeneH,
O[IHaKO YKa3aHo, 4YTO OH BKlOYaeT BMA AeATeNbHOCTU Unu npodeccuio. Kpome
TOro, 6U3HEC MOXHO BeCTU B BennkobputaHuUn Yyepes3 CTOPOHHEro areHta unu
paboTHMKA.

Y710 HYXHO cgenaTb KOMNaHusM, 4ToObl M36eXaTb OTBETCTBEHHOCTU? 3akoH
npegycMaTpmuBaeT COCTaB MPECTYNSeHnsl, B KOTOPOM KOMMep4eckas opraHu-
3aumns MOXeT OblTb MPU3HaHa BUMHOBHOW B YrOSIOBHOM MPecTynieHun (B3ATou-
HNYeCcTBE), COBEPLUEHHOM KEM-IM60 OT ee MMEHU. DTO NMLUo He 06a3aTenbHO
JOJDKHO ObiTb PaBOTHUKOM KOMMAHUW, TakK Kak 3akOoH Monb3yeTcH TepMWHOM
«CBA3aHHOE Nuuo». [na cBOen 3awmuTbl KOMMepYeckas opraHmsaums OormkHa
6yneT fokasatb, YTO B HeWl AeCTBYIOT Npoueaypbl, KOTOPbLIX AOCTATOYHO, YTOObI
He NO3BOJNUTbL CBSI3aHHbLIM C HEW nuuam cosepLuatb NofobHble AercTBusA. Tak
kak UK Bribery Act 2010 otnun4aeTtcs ot 3akoHa CLLA o koppynumm B 3apy6ex-
Hbix cTpaHax (US Foreign Corrupt Practices Act), KOMMEPYECKMM OpraHn3aunsam
BaXXHO MOHSATb, CNeayeT M UM BHEAPUTb HOBbIE U AOMNONHUTESbHbIE NOMUTUKN
1 npoueaypsl.

Kak npuBneyb K OTBETCTBEHHOCTM KOMMaHWUIo, KOTopas He MMeeT akTUBOB B Be-
nuko6putaHun? Ecnn HebpuTaHcKkas KomnaHua OyaeT npu3HaHa BUHOBHOW B
npectynneHun B pamkax The Bribery Act, oHa o6a3aHa 6yneT 3annatuTb LwrTpad.
Ecnu oH He 6yaeT ynnadeH, To aHrmMncKme BNacTn MoryT apectoBaTh 4515 B3bICKa-
HWA pag akTMBOB B BenvkobputaHuy, BKIoYas 6aHKOBCKME cyHeTa U caMoneThl, a
TakXe 3anpocuTb NOMOLLL BNiacTel MHOCTPaHHOIro rocyaapcTea.
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— He HapywaeTt nn akcTpatepputopuansHas HanpasneHHocTb The Bribery Act
NPUHUMNA CcyBepeHuTeTa Apyrux rocygapcTtB? HeT, nockonbkKy AEWCTBMSA Npaso-
OXpaHuTeNbHbIX OPraHoB U cynoB BenukobputaHum (BO MCNOMHEHWE NONOXEHWI/
npegnucaHnii 3akoHa) He 6ydyT OKa3blBaTb HEMOCPEACTBEHHOIO BAINAHMS Ha OCY-
LLileCTBIIEHME VHBLIMW rocyAapcTBaMy CyBepeHHbIX Nnpas.

B OTHOLLEHMM YacTHbIX UL OencTBue 3akoHa 6yp,eT pacnpoCTpaHATbCA TOJIbKO
Ha KoMnaHuu, nognagaroLwine nog pncankumo 3aKOHOB BeJ'IVIKOﬁpI/ITaHI/IVI. B aHr-
NMACKON ropucanKumMm KOMnaHnm MOryT nonb3oBaTbCa onpeneneHHbIMnN npasamMun
(BO3MO)KHO, HeOOCTYNHbIMU B UHbIX }OpI/IC,D,I/IKLI,I/IﬂX), HO JOSMKHbI cO6MoaaTh onpe-
OeneHHble 0683aHHOCTN, ogHa U3 KOTOPbIX — He AaBaTb B3ATKMU, 0COB6EHHO B TeX
cnydasx, Korga ns-3a 3toro ctpagarT 6pVITaHCKVIe KOMNaHun.

B oTHOWeHWM Ny6nnyHOM BNacTn: AeNCTBUSA NPABOOXPAHUTENbHbLIX OPraHOB AHT-
nmn no céopy AokasaTenbCTBEHHON 6a3bl HUKOMM 06pa3oM He CKaXyTCs Ha Cy-
BepeHUTETEe MHOCTPaHHbIX rocymapcts. Hdopmauns 6yaet 3anpalumsaTbCs Mo
ohunumarnbHbIM KaHanam, B OCTalbHbIX Cry4Yasx OXuaaeTcs, 4To oHa 6ydeT no-
cTynatb OT MH(POPMaTOPOB — NMOBO KOHKYPEHTOB, NIM60 COTPYLHUKOB KOMMaHWUM,
3aMeLUaHHbIX B HapyLLEHUSIX.

BpI/ITaHCKVII7I 3aKOH 6y,qu MMETb 3KCTpaTepputTopmnasibHoe npmMeHeHme 1 pac-
NPOCTPAHATLCA KaK Ha 6pI/ITaHCKVIe, TakK M Ha UHOCTPaHHble KOMNaHUN. YT0 3TO
3Ha4MT? A TO, 4YTO ecnu pOCCI/IVICKaﬂ KOMMaHus BegeT 6U3HEC UM YacTb CBOEro
6u3Heca B BeJ'IVIKO6pVITaHI/WI, TO Oadva B3ATKM COTPYOAHWKOM KOMMaHuUn B no6om
yronke Mmmpa Moxet npuBecTn K yFOJ'IOBHOl7I OTBETCTBEHHOCTU B BeJ'II/IKO6pVITaHVII/I
KaK caMy KOMNaHuto, Tak n q.)I/ISVI‘-IeCKI/IX nd, ydacTtBoBaBLLUMX B NMpecTynJieHNN.

Onpegenumcs ¢ NOHATMEM «BefieHne 6u3Heca unm Hactn 6usHeca B Bennkobpum-
TaHun». Ha ocHoBaHuu TekcTa The Bribery Act n nonoxernin OuumansHOro pyko-
BOACTBa, nagaHHoro BecHon 2011 r. MMHUCTepcTBOM tocTULMK BennkobputaHum,
a TaKkxe cygebHom NpakTUKK, TpakTyoLLen onpegeneHus, naeHTu4Hble onpegene-
HUAM AKTa, MOXHO NPeanoXuTb creayloLime BapmaHTbl:

W Ballla opraHmn3auna 3akn4dunia goroeop ¢ 6pI/ITaHCKOIZ KOMMaHWen n noctaenset
TOBap Unn npepocrtaBndaeT ycnyrm B BeJ'IVIKO6pVITaHI/IVI;

m Bbl pa3meLLiaeTe LUeHHble 6ymaru Ha JIOHOOHCKOM 6U1pXe 1 B CBA3M C 3TUM HacTo
6biBaeTe B JIOHOOHE;

m Y Balllel KOMMNaHuW ecTb NPeACTaBnUTENIbCTBO NN flodepHee npednpusatne B Be-
NMKO6PUTaHUY;

mYy BacC eCTb 6aHKOBCKUI CYeT, O0orosop apeHgbl nomMeLleHuna B JloHOoHe un Bbl
aKTMBHO O6LlaeTecb C MOTEHUManbHbIMU KMEHTaMu n3 Benl/lKOéleTaHI/IVI no

3J'IeKTpOHHOI7I no4yre.

B KaXxgoM U3 nepeyncneHHbIX CryyaeB Bbl CTaNIKMBAEeTECh C PUCKOM NOLNACTb MOf
IOPUCAMKLMIO HOBOIO 3aKoHa.
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YT0 Hy>XXHO coenaTtb KOMMNaHusaM, YTobbl n3bexarb oTBeTCTBEHHOCTM? CobnogaTb
3aKOH U BBOOUTb MPaBUSIbHO MOCTPOEHHYI0 cuctemy compliance wnu npouenyp co-
OTBETCTBUSA, KaK peKoMeHayeT pykoBoAcTeo MuHucTepcTea toctuuumn Bennkobpu-
TaHuW. BeiCTparBaHne BHYTPEHHUX NpoLueayp COOTBETCTBUS — CMOXHas 3adaqa u
KpONoTN1BbLIA TPyA, TPEOYLLNA 0CO60ro BHUMAHUS.

Kak npmvBneyb K 0OTBETCTBEHHOCTM KOMMaHWUI0, KOTOpas He UMeeT akTMBOB B Benu-
ko6puTaHMn? [na KPynHbIX CePbEe3HbIX KOMMaHWM, XeNalwLmxX BeINTU HA MexXay-
HapOAHbIN PbIHOK, BONPOC MOCTaBfieH HeBepHOo. Ecnn Bac npuenekawT Unim co-
6upatoTcs NpUBMeYb K OTBETCTBEHHOCTU MO The Bribery Act, HeBaxHO, roe BaLlu
aKTuBbl. BO3MOXHO, Bbl CMOXETE UX 3anpaTaTb B CTpaHax nogasblle oT AHMUK.
OcCHOBHOW pUCK B OpyroM — B Kpaxe penyTauum Balleii KoMnaHum Kak genoBoro
napTHepa as1s UHOCTPaHHOro 6usHeca.

— CTporo roeopsi, HA4Ero CEHCaUMOHHOrO B HOBOM aHIIIMACKOM 3aKoHe HeT.
C yronoBHO-NpaBOBOW TOYKM 3PEHWS OH MPUAEPXUBAETCS KOMOMHALUMM [BYX
Knaccuyeckux Kputepmes OEUCTBUA YrONOBHOMO 3aKOHa B NPOCTPAHCTBE: Teppu-
TOPWanbHOro (MPUHLMN «TEPPUTOPMANIBHOM IOPUCAUKLMKN»), KOoraa XOTs 6bl OfHO
13 OENCTBUA, COCTaBMSIOLLNX 3NIEMEHT COCTaBa aKTUBHOW UM NAaCCUBHOW KOPPYI-
UnK, OOMKHO ObiTb COBEPLUEHO Ha Tepputopun BennkobputaHumn, U nepcoHarsb-
HOro (NPUHUMN «MNEepPCOHaNIbHOW OPUCOMKLMM»), KOTGAa BMHOBHOE MU0 OOJMKHO
ABNATLCA rpaxgaHnMHoM BenukobputaHuu, 6bITb 3aperucTpupoBaHo B Benuvko-
6puUTaHNM (ONS PUONYECKUX NTUL) UM UMETb C HEWN «TECHYI0 CBA3b» (Hanpumep,
«0ObIYHO MpPOXMBaTbL Ha ee TeppuTopum»). CeHcauumen 6bino 6bl 3aKpensieHne
npuHUMNa «yHUBepcanbHON opucamkunm», korga snactn BenunkobputaHum nony-
Yanu 6kl NpaBo NpecnenoBaTh 3a Koppynumio fnruboe nuuo, coBepLUnBLLEE AaHHOEe
npecTynneHune B 060 cTpaHe, T.e. He3aBUCMMO OT BCAKOM (DOpMasibHON CBA3M C
Benuko6putaHui. Ho noka 3Toro He NPOM30LLSIO — Tak YTO HUKAKOM 3KcTpaTtep-
pUTOpManbHOCTU 30eChb HeT.

Ipyroe peno, 4To HOBbI 3aKOH MO3BONSET pearnpoBaTb Ha rnobéannsaumio Kop-
pynumu, Noaxoas K TePpUTOpManbHOMY M MEPCOHANbHOMY KpUTEPUAM B COOTBET-
CTBUW C COBPEMEHHBLIMU peanusamn. B 4acTHOCTK, Haka3yeMbiM ABMSETCA MOQKYM
He TONbKO HGPUTAHCKMX, HO M MHOCTPaHHbIX AO/MKHOCTHBIX L, XOTA M 3aeck 3a-
KOH N1LIb 0606LaeT TEHOEHLMIO, HAMETUBLLYIOCA B OTAENbHbIX 6PUTAHCKMX akK-
Tax rge-To AecATuneTMe Hasapg, U cTporo cnegyeT pekomeHpaumam O3CP, OOH
n T.0. Tak, HanNpMMep, YronoBHO Hakalyem MoaKyn MHOCTPAHHOrO LOMKHOCTHOMO
nvua, ecnu AeHbrv nepeyuncrieHbl Ha CHeT nocnegHero B Bennkobputanum, ecnm
onnayeHa y4deba ero geten B BenukobputaHuu, ecnv emy npuobpeteHa HeaBu-
XXUMOCTb B 3TOM cTpaHe u T.0. Kpome Toro, yrosioBHO Hakadyema OesiTeSIbHOCTb
nmua, «06bl4HO MPOXUBAKLEro B BennkobputaHnm» (HE3aBUCUMO JaXe OT Ha-
MYNS NN OTCYTCTBUA GPUTAHCKOrO rpaXkAaHCTBa) M pasfatollero B3ATKU UHO-
CTpaHHbIM JOJDKHOCTHBLIM NMLaM 3a ee npegefiaMu, B TOM 4Yuclle, pa3yMeeTcs, B
Poccun. fcHo, 4To 3akoHopaTtenb cTaBuT 6apbep Ha NyTu neranusaumm B Benu-
KOBPUTAHUUN «IPA3HBIX» KOPPYMLMOHHbIX OEHEr, YTO BMOSHE OTBEYaeT NMPUHLMNY
CyBepeHuTeTa, Tak kak noboe CyBepeHHOe rocynapCTBO BMpaBe Mo Mepe Cuil
orpaxgaTb CBOK TEPPUTOPUIO OT rnobanMavpoBaHHOM KOppynumMm n ee npepcra-
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BuTenen. Cuntatb, YTO 34eCb MMEeT MECTO NOAPbLIB CyBEpeHUTeTa Apyrux cTpaH,
npocTo abcypaHo. C Tem e yCrnexom MOXHO CcyuTaTtb, YTO 60pbba C MPOHUKHO-
BEHMEM Ha CBOIO TEPPUTOPUIO HAPKOTUKOB NOAPLIBAET CyBEPEHUTET adraHCKnX
Hapko6apoHoB. Ckopee BCEro, Mbl HAXOOAMMCS NMULLIb B Ha4ase NyTu: He Aanee Kak
B anpene 2011 r. BONPOC O NPUHATMU CPOYHBLIX Mep No nocTpoeHuio B Espore
IOPUOMYECKOrO «XXENe3Horo 3aHaseca» Ha NnyTu rnobanbHon Koppynuun obCyx-
pjancsa (npumeHutensHo K Poccun) B npectmxHelweM VIHCTUTYTe NONUTMYECKUX
nccneposaHuii (Sciences Po) B lMapwxe. Tak 4TO NPOJOXEHNE BPUTAHCKMX Mep
He 3acTaBuT cebs xpaTb — EBpona ocosHana 3KOHOMUYECKYIO U MONIMTUYECKYIO
onacHOCTb ANs cebs NpuHUMNa «Bopyem TaM — pafyemcsi XN3HU 30eCb».

YTo KacaeTcs BoMpoca OTBETCTBEHHOCTU KOMMaHWiA, TO ANt HOBOTO aHrfIMNCKOro
3akoHa OH BTOpOCTeneHeH. AKT Mpexae BCero HamnpaefeH NpoTUB oU3NYEeCcKUX
nuu. KOpuamnyeckre nuua oTBeYaroT NWLLb B clydae, Koraa, AonycTuM, MeHeaKep
KOMMaH1K OaeT B3ATKY He B CBOWX MHTepecax (ero 3apnnara oT 3TOro He 3aBUCUT),
a B MHTepecax camoi koMnaHuu. [la u To 3aKkoH JenaeT 30ecb Maccy OroBOPOK,
MOCKOJIbKY GPUTaHCKWIA 3akoHodaTesNb MpekpacHO MOHMMAaeT, YTO HakasbiBaTb
HaO0 KOHKPETHbIX KOPPYMNLMOHEPOB (aKTUBHbIX UMW NacCUBHBIX), @ HE HU B YeM He
NOBUHHBIX aKLIMOHEPOB MM PSAOBOIM HaeMHbI NepcoHan. OHU-TO B YeM BUHOBATbI
1 NoYeMy JOSMKHbI HECTW KOCBEHHYHO OTBETCTBEHHOCTL (B BUAE YMEHbLLIEHWS CTOU-
MOCTW aKUMii UK 3apnnaT) nocrie HanoXeHWst KpYnHbIX LUTPagoB HAa KOMMaHWUo?
[ns 0o6pocoBecTHbIX UL 3aKoH BOO6LLE HUKAKOM OMacHOCTU He NpeacTaBnser,
a He[jO6POCOBECTHbLIM BPSAA NN CTOUT NTOMaTh FofoBY Haf TeMm, Kak ero 060MTH: no-
CTPOEHHOE Ha Cy6bEKTUBHOM BMEHEHMN COBPEMEHHOE YrofloBHOE NpaBo Npu Hop-
ManbHOM NpaBonpUMeHeHUN Naseek He ocTaenseT. MNpobrneMa MOXeT 3aK/o4vaTb-
Csl NLLb B AOKa3biBaHUW AesiHKSA, HO HE B CAMOM YrOJIOBHO-MPaBOBOM 3arpeTe.

B uenowm, nonarato, ans 30paBOMbICIALLNX N NOPAOOYHbIX pOCCI/ll7ICKI/IX rpaxpnaH

NPUHATUE HOBOrO aHrNMMcKoro 3akoHa o 6opbbe ¢ Koppynuuer NpeacTaBnseT co-
601 04EeHb XOPOLLYIO HOBOCTb.
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Anekcen Kyp6aros,

npodpeccop kadeaps!
npeanpUHUMaTEeNbCKOro npaea
thakyneteTa npasa HAY BLUJ,
JOKTOP 0PUANYECKIX HAYK,
Mocksa

http.//kurbatov.zakon.ru

Ail6bex Axmenos,

topucT ALLBOKATCKOI CoupMmbI
«®apAnBokatCepsuc»,
®epraHa

http.//i-juris.zakon.ru
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— [Mockonbky Poccusi — cyBepeHHOe rocyaapcTBo, a He 6puUTaHcKas KoNoHUs, TO
BOMPOCHI NPUMEHEHUs 3TOr0 3akoHa K Heit OTHOLLIEHUS! HEe UMET. TO NPo6eMbl
aHINIMACKNX FOPUCTOB 1 CYOB.

Ecnv noppaHHbI BennkobputaHum gan B3saTKy Ha Tepputopumn Poccum nubo gaxe
3a ee npegenamu, HO B HapyLleHue nHtepecos Poccumn, TO OH NognexuT oTeeT-
CTBEHHOCTM MO POCCUACKOMY YroIOBHOMY 3aKoHy (4. 1 cT. 11, 4. 3 cT. 12 YK PO).
Tonbko ecnu gaHHoe nMUO He 6bINo NPUBAEYEHO K OTBETCTBEHHOCTU Ha TEPPUTO-
pun Poccun, OHO MOXET 6bITb MPUBMEYEHO K OTBETCTBEHHOCTU MO NMpaBy CBOEW
CTpaHbl. Takor NoAxXon ABMAseTCs TpaauUMOHHBLIM A YronoBHOro npaea Kak Poc-
cun, Tak 1 Apyrux rocygapcrs.

OpHako gns atoro TpebyeTca c6op [okasaTeslbCTB, KOTOPbIA B TakMxX Cry4asx
(MpecTynneHne B OQHOM rocyfapcTBe, Haka3aHue — B Opyrom) npov3BoauTCs B
dopmMe okasaHus NpaBoBOM MOMOLLM NGO NpoBeaeHUss COBMECTHbIX paccneno-
BaHWI, 4YTO TPebyeT 3aKMHYEHN MEXIroCyaapCTBEHHbIX cornawleHnin. Hackonbko
1 3Hato, ¢ BennkobpuTtaHuen y Hac Taknx cornalleHnin Het. Mano Toro, HeT fgaxe
0COObIX HAMEKOB Ha COTPYOHWYECTBO B 3TOW chepe: yxKe OblI0 HECKONBbKO MPOM-
KMX CrfyyaeB, Korga Mbl OTKasblBanuCb BblgaBaTb ApYr Apyry nuu, nogospesae-
MbIX B COBEPLLUEHUN YrOfIOBHO Haka3yeMblIX OEsHUNA.

— Bonipoc o topucankumm The Bribery Act 2010 BOBOSbHO CNOXeH. TeKCT faHHoro
JOKyMeHTa rnpepgrnonaraeT, YTO BCe KOMNaHu1, KoTopble 6bn 3aperncTprpoBaHs!
B BenvkobputaHuv nnu BegyT CBOK OEATENbHOCTb UK €e YacTb Ha TeppuTopun
3TOW CTpaHbl, NOANa[aT Nof AerCTBME AaHHOro 3akoHa. 3akoH He onpegenser
MOHATUSA «Y4acTb AeATeNbHOCTU» (part of a business), ogHako NpeacTaBUTENN HOpU-
Anyecknx onpm BennkobputaHum cunTaroT, YTO MMEIOTCS B BUAY, CKOpee BCero,
KOMMaHWK, KOTOpble UMEIDT NPeacTaBMTeNsCTBO uUnm otgeneHve B CoeguHeHHOM
KoponescTse.

[aHHbli 3akoH, BEPOSATHO, He HapyLlaeT MPUHUMM CyBepeHuTeTa ApYyrux rocy-
0apcCTB, Tak Kak OH npegycMaTpuBaeT OTBETCTBEHHOCTb 3a AENCTBUS, COBEPLUEH-
Hble NpeacTaBUTENSIMU BPUTAHCKON KOMMaHUM Ha TepPPUTOPUN MHOCTPAHHOIO Fo-
CyOapcTBa, ecnv OHW CBA3aHbl C AeATENbHOCTBIO FOMOBHOM KOMMaHUU B AHIIUK.
CnepoBaTenbHO, 4TOObI N36exaTb OTBETCTBEHHOCTM, KOMMAaHUSAM CrepyeT noka-
3aTb, YTO UX OENCTBUS HEe OblNN CBA3aHbI C AeATENIbHOCTLIO 6PUTAHCKON rONOBHOM
KOMMaHWK, T.€. YTO OHW He BbINOMHANM ee nopyyeHus. OgHako cnegyeT 3amMeTuThb,
YTO MaTepuHcKas KoMnaHus 6yaeT OTBETCTBEHHA 3a AEWCTBUS npeacTaBuUTEeNb-
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COBbITUE.
KOMMEHTAPWIA 3KCMEPTOB =

CTBa, HO TOJNIbKO B Crny4asax, korga nMesia Mecto YepHas 6yxranTep|/|9| nnn OTMbl-
BaHme OeHer.

— bBpuTaHcknii 3aKoH 06 OTBETCTBEHHOCTM 3a KOPPYMNUWMOHHbIE NPEeCTYnneHus
2010 r. BO MHOroM CO3BYY€H aHasnlorM4HoOMy amepukaHCKoOMy NpaBoBOMY aKTy —
YctaBy CoefMHeHHbIX LLITaToB 0 NpOTMBOAENCTBUM MHOCTPaHHOW koppynuun (The
Foreign Corrupt Practices Act), npuHsaTomMy elle B 1977 r. u 3anpeLiarollemy ga-
BaTb B3ATKM N06GLIM NPEACTaBUTENAM BNacTu kak Ha Tepputopumn CLLUA, Tak u 3a
py6exomMm, a Takxe coBepLuaTtb UHble AEeNCTBUS KOPPYNLUMOHHOM HanpaBneHHOCTH.

B 4eMm cyTb yKazaHHbIX akToB? B TOM, 4TO6bI CO3[4aTh «OFHEHHYIO 3eMII0» Mog
HOoramMu y KOppynuMOHepoB, CBA3aHHbIX TeM UM UHbIM 06pa3oM ¢ Benukobputa-
Huen unn CLUA, abCcontoTHY0 HETEPMMMOCTb K PELLEHUIO TEX UMM NHBIX BOMPOCOB
nyTeM gaym unv nony4eHus B3TOK. B npuHUuUne ykasaHHble HOPMbl MOXHO Mpu-
HATb N B Poccum — poccuinckunii YronoBHbIN KOOEKC He 3anpeLuaeT npuBfekaTb K
YrofI0OBHOW OTBETCTBEHHOCTM NUL, 3a AesHUA, XOTb U COBEpPLLUEHHbIE 3a npegenamu
Poccuiickon ®efepaumm, HO 3aTparvealoLLue ee UHTepechl. Bbino 6bl HEMmoxo
caenaTb 3TO U Ans nobutenen 6akwmila B 3apy6eXHbIX CTpaHax.

KoHe4HO, MHOrMe npeactaBUTENM POCCUMCKOro 6uaHeca cpasy CKaxyT, yTo pa-
60TaTh B TAKUX YCIOBUSX HEBO3MOXHO, HO ANs TOFO U MPUHUMAIOTCA 9TU aKTbl —
4YTOObI NPaBUTENbLCTBA FOCYNAPCTB, 3aUHTEPECOBAHHbIX B HEMAaNeHbKUX 6pUTaH-
CKUX MHBECTULUUSX, HE O0MyCKanu B OTHOLLEHUWN YKa3aHHbIX MHBECTULMIN HUKaKNX
KOPPYNUUOHHLIX NposiBfeHni. MNMoyemy 6bl He co3daTb TaKyl «CTEPUNIbHOCTb» B
OTHOLLIEHUWN UHBECTMUMIA U3 Poccun?

K ToMy Xe peLueHne Toro unu MHOro Bonpoca KoppynuMOHHbIM NyTeM passpaLiaet
kak 6epyLLero, Tak 1 gatwoulero. «Jonyctumasn» NpakTuka B3TOK, He Hakadyemas
WUNn ¢ TPyOoM Hakadyemas Mo 3akoHaM Tex CTpaH, rge ux fatoT, AO/MKHA OblTb
BbDKXXEHA KaneHbIM Xefne3oMm B CTpaHax TeppuTopuanibHoOM NpUHaanexXHocTn aa-
oKX, @ B OTHOLLIEHUWN OEHEXHbIX CPeACTB 6epyLUmX Heo6XoaAMMO NpeayCMoTpeTb
WX apecT 1 KOHpMCKauuio, a At HUX caMuUx — 3anpeT Ha Bbe3[ B «4UCTble» CTpa-
Hbl, 4TOObI 3TUMW feHbramu, Kak MmnnmoHoM OcTtana beHpepa, BoCnonb30BaThCA
6b1510 HEBO3MOXHO. BOT TOorga 1 3agymMaroTcs MeCTHble KHA3bKU O TOM, YTO Ha Mo-
Ny4€HHbIE OEHbM MOXHO XUTb TOMbKO B «FPSA3HON» CTPaHE, a B pa3BUTbIX — ObiTb
NepCoOHOM HOH rpaTa.

Komy BbIrogHO MpuHsATe 3Toro 3akoHa? Bcem, KTO B3SITOK He 6epeT M He faerT,
T.e. BCEM HaM. A KOppYynUMOHepbI NMYCTb BOMST CKOJIbKO BME3ET — MX HE Xarko.
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