COBbITHE.

KOMMEHTAPWUW 3KCTNEPTOB

BEPE30QBCKWI VS ABPAMOBIAY: CITOXKHOCT!
AHITIMACKOT O MPABOCYLNA

31 aBrycra cyabst Inu3abeT [nocTep ornacuia peLleHne no camomMy rpoMKomy
aHIMUIACKOMY JIeny C CONMUAHbLIM POCCUINCKAM 3N1EMEHTOM: B Y/I0BIETBOPEHIN
TpeboBaHuin r-Ha bepe3oBCckOro K r-Hy AépamoBuyy 0TKasaHo. [103xe bepe-
30BCKMiA 0TKA3asca OT nodadn anennsaumnoHHOA »Kanoobl.

flBnderca nu 4na Bac Ucxof cnopa HeoXuJaHHbIM? ECTb N B peLLeHnN BbIBO-
[bl — MPaBOBbIe UMK (PAKTUYECKIE, — C KOTOPbIMU Bbl HE COrnacHbl? Kakue
aCrneKTbl 9TOro cnopa ABNATCA 4S9 Bac Hanbonee nHTepecHbIMn? G Takumm
BONPOCaAMMN Mbl 0OPATUNCH K 3KCMEPTaM.

— Ha npoTaXeHnn HeCKOMNbKMUX NeT (UcK 6bin NpegbssneH B 2007 r.), HO 0CO6eH-
HO nocrnegHUX MecsileB BCA OOLLECTBEHHOCTb Criegusia 3a rPOMKMM MpOLEeCCoM
Mexay AByMs n3BecTHbiMU B Poccun niogbmu — B. Bepesosckum 1 P. AGpamosu-
YeM, KoTopbIi npoxoamn B Kommepyeckom cyge OTaeneHns KoponeBckov ckamby
Bbicokoro cyga AHMmumM n Yanbca, 1 Xxpana okKoH4YaTeNlbHOro pelleHus. Y 3Toro
BHUMaHUA MHOTO NpU4mMH. [Ina MeHs npouecc 6bin MHTEPECEH TEM, YTO OH JoLuen
[0 cTagum cyaebHoro pastuparenbCcTBa C BbIHECEHWEM PELLEHUS, a BeAb U3BECT-
HO, YTO O4YeHb HEMHOrve dena JOocTuralT KynbMuHaumm npouecca. VIMeHHO Ha
Enena Kyapssuesa, 3TOM CTaauM B MOJSIHON Mepe MPOSABIIATCA BCE MPUHLMIMbI FPaXKAaHCKOro npoLec-

CyarnbHOro npasa 1 BbIHOCUTCS MOSTHOLEHHOE pelueHne. Hanbonee nonHomy c6opy
npoceccop Kacheapb! rpaxaaHcKoro mMaTtepuasnos fena, Heo6xoaMMbIX s BbIHECEHNS O60CHOBAHHOMO PELLEHUS, CMOo-
npouecca My COBCTBYIOT NOMOXEHMUS, KOHKPETUSVPYIOLLIME NS0 COCTA3ATENLHOCTU, YTO U BbINO0

um. M.B. Jlomorocosa, MPOAEMOHCTPMPOBAHO B Cyae6HbIX 3aceaHnaXx.
LOKTOP HOPUANYECKUX HayK

20

Loaded: 02-05-2024 AMt 00:19:31

‘ =10 n 020022 indA 20N 491N 12 4194



Cyaps Onuzabet MocTtep, eANUHONNYHO, YTO TUMMYHO A1 CYAOB NEPBON UHCTaH-
UMM B AHIMIMK, PACCMOTPEB UCK Ha 3HAYMTENbHY CyMMY (MnK, Kak nNpo3By4dano
B 3apy6exHoW npecce, OAMH U3 KpynHenwmx B bputaHnm u MmpoBson cynebHowm
NnpakTVKe UCKOB), OTKasana B ero yaoBneTBOPEHUN, OLIeHVB BCe NpedCcTaBneHHble
CTOpoHamMu fokasaTenbCTBa. BbiHeCeHO pelueHune, KOTopoe MpofaonKaeT Bbl3bl-
BaTb UHTEPEC U XenaHue ero NPOKOMMEHTUPOBAaTL C PasHbIX NO3ULIMIA.

Te, KTO cnegun 3a npoLeccoM, MOryT OTMETUTb, YTO PACCMOTPEHNE UCKa LSO MO
yHUBepcanbHON (CTaHOapTHOWN) CxeMe, XapakTepHOW AN pacCMOTpeHus gen Ha
3Ha4UTENbHbIE CyMMbl TpeboBaHui. OcobbIi MHTEPEC BbI3Bas LOMNPOC CTOPOH U
nx cenpgetenen. [na aHrnocakCoOHCKOro rnpaesa XapakTepHo, YTO Ha CTOPOHbI pac-
NpoCcTpaHsaeTCsa cTaTyc cBMAeTenen, No3TOMy OHU [atoT NokasaHus nog, npucaron
(kak Bepe30BCKMI) MM NPOM3HOCAT €€ CBETCKMI aHanor — TOPXeCTBEHHOe 3a-
sBnenHwve (affirmation) (kak coenan A6pamoswud). MNpw gonpoce cBmpeTener cambiin
OTBETCTBEHHbI MOMEHT — 3TO NEepPeKPEeCTHLIA O0MNPOC, KOTOPLIA BedeT afBokar
NPOTUBOMONOXHOM CTOPOHbI, UMEIOLLMIA LIeNbio NoKasaTb, YTO 3TOMY CBUAETENO
BEPUTb HeNb3s, HYTO B €ro MoKasaHWaX MHOMO MPOTUBOpEeYnin. Bce 3T MOMEHTBI
4YeTKO MPOoCNeXuBanuch B Aonpocax CTOPOH U UX cBuaeTenen.

B pesynbrate pedopmMMpOBaHUSA aHIMMACKONO FPaxkAaHCKOro mpoLeccyasnbHOro
3akoHofdaTenbCcTBa MosiBMNach 0653aHHOCTb MCTUA MpU Nojaye MCKOBOrO 3asiB-
NEHNsi, KPOME ero 06blYHbIX AN aHrMUMINCKOro npouecca atpubyToB, ykasdaTtb, YTO
coobLyaemas nHopMaums SBnseTca NpasanMBon (statement of truth). OgHako cpe-
01 MOTMBOB OTKasa B YAOBJIETBOPEHMM UCKA YKa3bIBanock, 4TO AOBOAbLI UCTLA HE
6bInn ybeguTenbHbIMK, @ caM UCTeL B psgde CryvaeB Aasan 3aBefoMO JIOXHbIe
nokasaHus, Y4TO MPOCNEeXMBAaNOCb HECOOTBETCTBUE MEXAY TEM, YTO OH FOBOPWUII, U
TeM, 4YTO 6bIS1I0 YKa3aHO B ICKOBOM 3asiBNIEHUN.

YHUKanNbHOCTbL 3TOr0 cyne6HOoro mpouecca ele n B TOM, YTO COObITUSA, KOTOpble
ONUCbLIBANIUCb B UCKE M KOTOPbIE J0MKHbI ObINM 6bITh NOATBEPXAEHbI foKa3aTesNb-
CTBaMu CTOPOH, MPOM30LLINN faBHO, MHOIME AETANN CTEPSIUCH U3 NaMATU y4aCTHU-
KOB Mpouecca, 4YTo 0TPasnsioch Ha Ka4eCcTBe NoKas3aHuin, MHOrMe Ba)XkKHblE acrneKThbl
cropa 1 NpeTeH3un CTOPOH OCHOBLIBAJIUCh HA YCTHbIX JOrOBOPEHHOCTSX, HE 6GbINI0
NpencTaBfieHo NPSMbIX MUCbMEHHbLIX [OKA3aTeNbCTB, CBUAETENLCTBYIOLLMX O COB-
MecTHOM 6u3Hece bepesoBckoro u A6pamoBuya.

MOXHO KOHCTaTUpoBaTb, YTO [OKasaTesbCTBeHHas 6a3a UCTua okasanach crna-
60i1, BCe Te (PaKTbl, KOTOPbIE YKa3bIBaNMCh B MCKOBOM 3aABMEHNM, OOMKHbI Gbinu
6bITb MOATBEPXAEHbI [0KA3aTeNbCTBAMM, YTO He OblfI0 MOSIHOCTLIO CAenaHo B
npoLecce YCTHbIX criyliaHuin. Cyapsi Npy BbIHECEHUM PELLEHUS, OLEHMB BCe npep-
CTaBreHHble [oKa3aTenbCTBa, rMaBHOe BHUMaHWe yaenuna nokasaHmsam CTOPOH U
WX CBMAETENeNn, JONpPOoC KOTOPLIX U 3aHsST OCHOBHOE BpeMsi cyaeGHOro paséupa-
TenbcTBa.

MprHLUMN cBOGOOHOW OLEHKN OOKA3aTeNbCTB, NMOSIOXEHHbIA CyAbeln B OCHOBY CBO-

UX BbIBOQOB, MPVBEN MMEHHO K TAKOMY PeLUeHUto, KOTOpPOoe U 6bifo O6bABMIEHO:
0TKa3 B WCKe MO CYLLEeCTBY.
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Haranbs Yymak,

napTHep PUANYECKON IMPMbl
Field Fisher Waterhouse
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— Vcxopa vctopudeckoro KoHdnukta mexgy b. Bepesosckum n P. A6pamo-
BUYEM IOpUAMYECKOE COO6LLECTBO AHIMMMM N Poccun oxmnaano ¢ HeTepneHnem.
B KoHUe aBrycrta 9Toro roga HakoHeL-TO HacTynuna pa3esa3ka — 6bIf1o ony6nu-
KOBaHO KpaTkoe cofepxaHue peLueHus cyobn Beicokoro cyaa AHrnm r-xu [noc-
Tep. MNMonHbIN TEKCT peLleHus, 3aHmarowmnn 6onee 500 cTpaHUL, 1 ABNSIOLLMIACA
pesynbTatoM rnyéoyanwero aHannaa, 6bi1 ony6rMKOBaH HEMHOMO Mo3fHee, B
ceHTsbpe.

Ecnu oTBne4bcs 0T CyMMbI criopa U ero ckaHganbHOW npuponbl, OH HAYEM He OT-
nn4aeTcs OT Apyrux cyaebHbIX CNOPOB B AHIIWMKM MO BOMPOCY YCTHbIX COrnaLlleHuin.
PelueHune cygbun MMocTtep 310 noATBEepXAaeT 1 MOTOMY He Bbi3blBAeT YOUBIIEHMS.
OcCHOBHOW MHTEPEC NpeacTaBnsnm akTbl U NOAX0A cyaa K Ux aHanmay. B pelue-
HUWM CyObs aKUEHTUPYET BHUMaHWe Ha TeX MOMEHTax, KOTOpbIMU pyKOBOACTBOBA-
nacb npu NPUHATUKX peLleHus B Aene, rae ocnapuBaeTcs CyLlecTBOBaHWE opuan-
YEeCKUN 0653bIBatOLLMX MOHATUIHBLIX COrfaLlleHn.

1. B gene, roe gakTbl UMEKOT OOMUHAHTHOE 3Ha4YeHWe, 0cobbI BeCc npuaaeTcs
€0VHOBPEMEHHbIM JOKYMEHTaM, KOTOpbIe CYLLIECTBOBASIM HA MOMEHT 3aK/It04eHuUs
ocrnapuBaeMblX COrnalleHur, a TakxXe HaOeXXHOCTU NOKa3aHUM KYeBbIX CBU-
getenein. B paHHoM gene He 6bIf0 €AMHOBPEMEHHbIX AOKYMEHTOB, KOTOPbIE NOA-
TBEpPONNN Obl CyLLLECTBOBAHME 3asiBMNEHHbIX Bepe30BCKMM YCTHbIX COrnalleHuin.
CyZ xe 06bI4HO OXMOAEeT YBUAETb KakMe-To eQMHOBPEMEHHbIE 3anucu (Hanpuvep,
B eXeHe[eNbHUKE), KOHCMEKTUPYIOLLME OOCTUrHYThIE OOrOBOPEHHOCTU, COOTBET-
CTBYIOLLIYIO MEepPennucKy Mexay CTopoHamu v T.4.

2. Peyb una o cornatleHusx, SKobbl JOCTUMHYTbIX MHOrO neT Hasag (ot 13 go
16 net Ha3apn). COOTBETCTBEHHO, B fiefle NpUCyTCTBOBANa OOMOSIHUTENbHASA ClOX-
HOCTb, CBfi3aHHas C BO3MOXHOCTbIO CBMOETENEN BCMOMHUTbL U BOCMPOU3BECTU
COObITUS U KOHKPETHble pa3roBopbl. HempocTo 4eTKo BOCCTaHOBWUTbL B MaMsAaTH
npoLuefllee, 0CO6EHHO €CM HET KakuX-NMOOo 3anmcen, KOTOPbIMU MOXHO BOC-
Nnonb30BaTbCs B KAYECTBE Katanuaartopa Ans BocrnoMuHaHui. Co BpeMeHeM Co-
ObITUS HE TONMbKO 3a6bIBAKOTCA, HO U MOTYT NPeacTaBUTbLCH B MUHOM CBETE — B Ka-
YeCcTBe OTPaXeHUs HeJaBHUX COObITUI, NN XXenaeMoe MOXET Ha4aTb BblaaBaTbCs
3a OeNCTBUTENbHOE.

3. KnioyeBon MOMEHT B Jene — npaBAMBOCTb NOKa3aHWIM MMaBHbIX CBUAETENEN.
Cyabs mocTep He noBepuna bepe3osckomy, HO noBepuna AbpamoBudy. OHa fo-
CTaTO4YHO XEeCTKO oxapakTepuaoasna bepe3oBcKoro kak ceugeTens — Haiuna, 4to
€ro nokasaHusi B cyfe npoTMBOpEYnIN ero No3vumm, 3asiBfieHHON B UCKOBbIX OKY-
MEHTax M B MUCbMEHHbIX CBUAETENbCKMX MOKa3aHUSAX, YTO OH B HECKOMbKUX Cry4a-
X HAMEPEHHO AaBan cyay HeloCTOBepHyo nHdopmaumio 1 T.4. MNpegoctaeneHve
JIOXXHOW MHpopMaLMn B Hagexae, YTo «MPOHeCceT», U NOMbITKU YATU OT NPSMOro
W 4eCTHOro OTBETA Ha BOMPOC B aHIMUNCKOM cyfe 06bI4HO 3aKaH4YMBaKOTCA Heyaa-
Yye — npoueaypa NepeKkpecTHOro onpoca cBUAeTeNen n ypoBeHb Ksanudukaumm
W MOArOTOBKWU IOPUCTOB TaKOBbI, YTO Takue LUTYYKM HU K YEMY XOpPOLLEMY He npu-
BOLOAT.

FocnoguH BepESOBCKMIZ yXe 3adaBuil, 4TO OH He 6y,u,eT nogasatb anenndauunio,
M 3TO 3adBJieHMe He Bbi3blBaeT yaunBNEeHUA. Jeno B TOM, 4TO B AA@HHOM cny4yae
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COBbITUE.
KOMMEHTAPIIN 3KCMEPTOB =

CJIOXKHO MpefcTaBUTb OCHOBAHWS, Ha KOTOPbIX OH Obl CMOI 06XanoBaTb peLle-
Hue cypa. Ecnn vcxon mena 3aBucen oT hakToB Aena M OT JOBepus cyda K
KNOYEeBbIM CBUOETENAM, anennsuns He NpefcTaBnsieTcss BO3MOXHOW UKW OHa
obpeyeHa Ha Heygady. B obwem, anennauma BO3MOXHA, Korga MOXHO apry-
MEHTUPOBATb, YTO Cy[bs COBEPLLMI OLUMOKY B TONKOBAHUM NpaBa, Y cyabk 6bINo
NpeaB3saTOe MHEHWE NN MOSIBUNUCH HOBblE (DaKTbl B Aiefe, KOTOpble NO3BOSSIOT
nepecMoTpeTb Oeno. Takme OCHOBaHUSA MpencTaBsflTCS ManoBepOATHbIMU B
JaHHOM cny4ae.

MogBopas utoruy, s 6bl OXapakTepusoBana peLueHne r-xu FMNocTep Kak OTIMYHbINA
npYMep Noaxofa aHrMUIACKOro Cyfa K BOMpocy 06 YCTHbIX cornaileHusix. Momu-
MO 3TOro, PeLIeHNe UHTEPECHO eLLe U TeM, YTO B HEM Ha OCHOBaHUM NMoKasaHWi
3KCMEPTOB-UCTOPMKOB NOAPOGHO M3NaraeTcs UCTopusi pa3euTus Poccum B nepuos
nocrne nepecTporiki. 51 COBETYIO KaXAOMy MpaKTUKYIOLLEeMy HpUCTy, kak B Poc-
CUK, Tak 1 B AHIUK, MPOYNUTaTb 3TO PELLIEHUE UK, MO KpaiiHel Mepe, ero KpaTkoe
copepXaHue.

— He MOry Ccka3aTb, Y4TO UCXO0[L 3TOro cnopa and MeHa Ctajl HeOXagaHHbIM: UCTel
ccbinancs Ha 06CTOoATENbCTBA, MMEBLUME MECTO 3@ MHOrO feT Ao npenbaBieHns
ncKa, 1 Npn 3TOM, HACKONMbKO MOXHO CyauTb, HE npeacTtaBu1 NPAKTUHECKUN HUKA-
KX OOKa3aTeslbCTB CBOMX Be€CbMa Cepbe3HbIX 3asBfIeHUN.

Ho goctaTto4yHO HeEOXMAaHHOW U NOOOMLITHON ABNAETCA OUEHKa y6eanTenbHO-
CTW NOKa3aHWM CTOPOH: Cyh He MPOCTO OTKa3as B UCKE MO MpUYnHe «HepoKa-

' 3aHHOCTM», a 3afasics BONPOCOM O TOM, NOKa3aHUSAM Kakon U3 CTOPOH MOXET

Vs

Anexcaunp MypaHUB, 6bITb OKa3aHo Gonbluee faosepue. Cyabs BbisBUna B nokasaHusx b. bepesos-

CKOFO MHOXECTBO BHYTPEHHUX MPOTMBOPEYUI, OBHapYyXuna, YTo TOT MeHAN
yrlpaBJ'IﬂIOLU,I/II?I napTHep Konnerun CBOM NoKa3aHuA N OTKa3biBaJZiICA OT CBOMX CNOB MO Xo4y chnywaHud, coenana
anBokatos «MypaHoB, 4epHsikoB BbIBO[l O TOM, YTO UCTEL], B OTNIMYNE OT OTBETHMNKA, Oblfl «CO3HATENbHO HEYeCT-
1 NapTHepbI», KaHAnAAT HbIM>», N MO3TOMY, @ He NMPOCTO M3-3a OTCYTCTBUS OOKa3aTenbCTB, OTKasana B

H0PNANYecKnX Hayk ncKe.

[MonHbIN TEKCT peLueHns 3aHnmaeT 6onee 500 cTpaHuL, U 1 He Men BO3MOXHOCTH
BHMMATENbHO C HUM O3HAKOMUTbLCH U NMPOBEPUTL BCE U3NOXEHHbIE B HEM BbIBOAbI.
Ho, HaCKONbKO MOXHO CyanTb, B LIeNTOM OHW 060CHOBaHHbI. BMecTe ¢ TeM oTmeuy,
4YTO Cy[bsi HEPEOKO YXOOWUT OT PEeLLEHNs BOMPOCOB POCCUIACKOro npaea (nnéo 6e3
CYLLEeCTBEHHOr0 060CHOBAHWS MPOCTO MPUHUMAET NO3ULMIO 3KCrepTa No poccui-
CKOMY MpaBy OJHOW M3 CTOPOH), HYTO B NMPUHLMMNE MOHATHO, YYUTbIBASA CIIOXHOCTU
NpUMeHeHUs B AHIIUM POCCUCKOro npasa.

MHTepecHO, YTO OTBETHYMK He BO3pakasn NpoTUB IOPUCOUKLUKN aHIIMACKOro cyaa,
Kak oTMeTuna CyAbs B KPaTKoOM u3noxeHun perueHms. O6blMHO B Takoro popa
criopax BOMPOC O IOPUCOUKLUKN ABNSETCSH OOAHUM U3 MPOOGIEMHBLIX — UCK Mpefb-
SIBJIEH Ha 3Ha4YuTeNbHYI0 CYMMY, a npegmeT cnopa uMeeT 6ornee TECHYIO CBA3b C
APYrum rocynapcTBoM, HEeXenu rocyaapcTeo cyfa. Mexay TeM B JaHHOM criyyae
P. AbpamoBuKY cornacusics Ha paccMoTpeHune gena B AHruu. (Bnpodyem, BnonHe
BEPOAITHO, YTO CyA, paccMoTpen 6bl Aeno u 6e3 ero cornacus, y4mtbisas CKIOH-
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HOCTb aHITIMIACKMX CyAOB MPUHMMATbL K PACCMOTPEHMI0 3HaYMMble Aena, naxe
€CN MO CYLLIECTBY OHU CBA3aHbl C APYrMM rocyfapCTBOM, U TOT (PaKT, YTo cyn
Mor npusHatb Poccuto Heyao6HbIM Anst paccMmoTpeHus aena Bepesoeckoro goo-

pymom.)

J1t060MbITHO 1 TO, YTO CYAbs BO BBOAHOM YacTU peLleHus «noobeLuan» oueHnBaTb
06CTOATENLCTBA AeNa HE C TOYKM 3peHns 3anagHoro 1pucTa, a IpuHMMas BO BHU-
MaHue POCCUNCKUA «KOHTEKCT» — MpakTUKy BegeHus 6usHeca B Poccum B co-
OTBETCTBYIOLUMIA nepuof BpeMeHU. Vl oHa nonbitanacb: no60My CTOUT noynTatb
paccyxpaeHus npo "Krysha“.

Takxe AnA MeHs Kak crieynanucTta B cdepe MexayHapogHOro 4acTHoro rnpa-
Ba WHTEPECHbI HEKOTOPbIE YUCTO topuanyeckme sonpockl. Hanpumep, B n. 557
peLueHns cyn OoTMeTWs, YTO BO3HWK BOMPOC, SABMSAIOTCA NN C TOYKM 3PEHUA aH-
rMUACKOro MeXayHapoAHOro YacTHOro npasa Hopmebl cT. 161 n 162 'K P® 06
0653aTeNbHON NMUCbMEHHON (bopMe [OrOBOPOB MaTepuanbHbIMK (T.€. OHWU UC-
Nnosnb3yTCA, ecnv NpUMMEeHUMbIM K chopme [orosopa npasoMm 6yaeT npuaHaHo
poccuiickoe nNpaso) MK npoueccyasbHbIMU (B 3TOM Cliydae OHW He nognexart
NMPUMEHEHNIO aHIMUNCKMM cygoMm). Bnpoyem, aHrmuinckuin cyp npegno4en Ha
3TOT BOMPOC He OTBeYaThb.

— Her, ucxop cnopa He aBngdeTca Ona MeHAa HeOXXnaaHHbIM, A4 CKopee yausunca Obl
NpPOTMBONOJIOXKHOMY MNOCH1e NepeKpecTHOro onpoca BGDESOBCKOFO, Korga oOH ABHO
nbiTancsd yl7ITI/I oT Hey,D,OﬁHbIX BOMPOCOB. Hey,D,I/IBI/ITeJ'IbHO N TO, 4TO KOpOJ'IeBCKI/IVI
agBokaT PabuHoBuu, OOMH 13 Ny4LWnX DPUCTOB, KakKuX A BCTpedar, nocnie cnyLla-
HUA OTKa3asiCAa Aalblle y4acTtBoBaTh B 3TOM ferne.

[MaBHbIA acnekT 3Toro Aena (U PUCOUKLMOHHOIO peLleHus no geny «Yep-
HoW NpoTuB [epunacku») COCTOUT B TOM, H4TO POCCUIACKOE NpaBocyame Henpu-

Eopuc Kapaﬁean“KOB, rogHo ana paccMoTpeHuna NCKOB NPOTUB Taknx ON3HECMEHOB, KakK ﬂepl/ll'laCKa

n A6paMOBV|‘-I. OTu BbIBOAbI aHIMMUIACKNX Ccyaos elle MHOrmMm rocnogam 6y,D,yT
npocheccop MockoBckoi CTOUTb 60NbLUMX OEHET, Aaxe ecnu rlpe3V|,D.eHT Poccun ceoum YKa3oM 3arnpe-
BbICLLEN LLIKONbI COLMATTBbHBIX ™T pOCCI/II7ICKVIM rpaxpgaHam yd4acTteBoBaTb B 3apy6e>KHb|x Cy,D,E6HbIX pa36|/|pa-
N 3KOHOMMNYECKNX HayK, TenbcTBax.

uneH Cypa LCIA

[o aHanusa co6CTBEHHO POCCUIACKOro npaesa cygbs [noctep npocto He Oo6-
panacb, Tak Kak co4na akTbl, U3N0XeHHble Bepe3oBCKMM, HeaOCTOBEPHbI-
MU. A oueHuMBaTb Npu3HaHHbIE cyaben [nocTep akTbl 1 MOry TONbKO C OLHOW
TOYKM 3peHUsi: 6aHONTCKME KPbIWW Tak CAWAUCL C rocyaapcTBOM, HTO MPOCTO
CTpaLUHo...
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COBbITUE.
KOMMEHTAPIIN 3KCMEPTOB =

— Wcxop cnopa Henb3s Ha3BaTb HEOXMAAHHbIM: YXXe CTeHOrpaMmbl npouecca no-
kasblBanu, 4to b. bepe3oBckoMy He XxBaTaeT AoKasaTenbCTB — Mpexne BCero
HaOeXHbIX CBUAETENbCKUX MOKa3aHW, He FOBOPS YXKe O NMUCbMEHHbIX OOKYMEH-
Tax, — 4YTo6bl NOAKPENUTL CBOWM YTBEPXAEHUS. ITO 1 Npefonpenennno ero no-
¢ paxkeHne Hapsgy C ero penyrtauuen KpamHe HeHagexHoro ceugetens. [pn atom
\ 6pemMs JoKas3bIBaHWA f1eXarno Ha HeM, YTO camo Mo cebe YCIOXHAMNO ero 3ajadvy —

i / Befb B Nofo6HbIX Aenax, rae AokasatenbCTBeHHas 6a3a KpanHe pacninbliByartas,

HanagaTb ropasfo TpyoHee, HeXenu 060pPOHATLCS.

Anekcanpp Bepewyarun,
[aHHoe peno coBceM Heborato MpaBoOBbIMW BbIBOAAMM, TaK Kak (pakTbl, Npu-

[0KTOp NpaBa 3HaHHble BbICOKMM CydoM B KayecTBe YCTaHOBMEHHbIX, cOenanu obpalieHune K
9CCeKCKOro yHnBepeuTeTa BOMpocam npasa (0 MPUMEHMMOM 3aKOHOAATENbCTBE W T.M.) MOMPOCTY M3MULL-
(BenukoGputaHus) HUM. Mo3TOMY tOPUANYECKOE 3HAYEHME 3TOro peLleHns BecbMa CKPOMHO. Ho oHo

NOTEHUMANBHO MOXET UMETb GOSbLLOE MO/IUTUHECKOE 3HAYEHNE B crnyyae, ecnu
NPOUCXOXAEHNE KPYMHENLLIMX KanuTanoB TOro BPEMEHW Ha4yHeT MnpuvBfekaTb Mo-
BbILLEHHbIN MHTEPEC B XOAe NOUTUYECKON 60pbbbl. B Takom cny4vae o6Hapomo-
BaHHble (PaKTbl COMHUTENbHbLIX COAEMOK — a UMW OaHHbIN NPOLECC U306UyeT Kak
HUKaKOW ApYyron — MOryT 6bITb MONIOXEHbI ONpeaeneHHbIMN O6LLECTBEHHBIMU CU-
namm B OCHOBY TeX UM NHbIX TPEOOBAHWU MO «NepecMoTpy UToros». Kpome Toro,
npouecc MMeeT 60MbLUY 3HAYUMOCTb ANS U3YYEeHUS COBPEMEHHON UCTOPUU, TakK
KakK B 9TOM OTHOLLEHMM Jan rpoMagHbIi 1 KpanHe LieHHbIM MaTepuan.

MpencTaenseTcs, 4TO 3TO AeN0 NOABOAMT YepTy NoA yXoasLlel 3MoxXon, korga He-
dbopMarsbHble YCTHble AOrOBOPEHHOCTU MHOMO 3Ha4UNM B 6u3Hece. OHO OOMXKHO
Hay4UTb BCEX BU3HECMEHOB, YTO AaXe HanuMcaHHble Ha KIovke 6yMarun «noHATUIA-
Ku» fy4lle, 4em nopo6Hble OroBOPEHHOCTU. Trust NO-aHrNMMCKM 3HAYUT «OoBe-
pve», Ho, Nepedpasunpys Anb KanoHe, MOXHO ckasaTb, YTO «MOJSHbIM AOBEpUEM
M MOANUCBLIO Ha BGymare Bbl CMOXeTe O06WUTLCS ropasno 60sbLIero, YeM OOHUM
TONbKO MOJHLIM JOBEPUEM».

— Wcxop cnopa no 6OJ'II:LIJOMy CHEeTy HeOXUaaHHbIM oA MeHA He ABNAEeTCA.

Mpouecc ¢ camoro Havana npvenek BHMMaHue CMU 1 topnanydeckunx kpyros Benu-
ko6puTaHun n Poccun. laBanuck pasHble KOMMEHTapumu, Nopou ¢ AnaMmeTparnsHo
NPOTMBOMOMNOXHBIMU OLEHKaMW MepCrneKkTMB U no3uumii cTtopoH. OgHako nocTe-
NMEeHHO ¢ nyb6nukaumen oTAesNbHbIX BbIAEPXEK M3 MEeMOpPaHOyMOB CTOPOH, WMHbIX
npoueccyasnbHbIX JOKYMEHTOB, B TOM 4YM1Cie CYAebHbIX, a TakxXe CTeHorpamMm 3a-
cefaHui cyna dhopmanbHaa CTOpoHa fena, a nopon n gpakTn4eckas, paBHO Kak

Wnbsa Typ, M OUEHKA CUTyalMW KacaTesibHO MPUMEHWMOro npasa, CTaHoBUNach Bce Gornee
SICHON. /1 XOTsi O OKOHYaHWs CRyLUAHWIA 1 BbIHECEHUS PELLIEHUS THOGbIE MHEHUS MO

aBOKAT, PYKOBOAUTENb CyAE6HO- 3ToMy nosoAy 6e3 3HaHWsi MaTepuanos Aefa MOy 0CTaBaThCs TOMNbKO Ha YPOBHE

apGUTPXKHOI NpakTUKK CaHKT- NPELMNONOXEHWI, UTOFOBOE PELLEHWE HE CTano abCONOTHON HEOXMAAHHOCTbIO.

lMeTepbyprckoro AgBokaTckoro 61opo
«Eropos, MyruHckuin, AdaHacses

W NapTHEpHI Ectb nu B peweHnn BbiBOAbl, C KOTOPbIMU A HE cornaceH? Her, xoTq HEeKOTOpble
»

aCneKTbl peLlleHna HOCAT OTKPOBEHHO Cy6'beKTI/IBHbIIZ, OLeHOYHbIN XapakTtep. Ho
Ha TO " CcyObu, YTOObI BIHOCUTb peLleHna Ha OCHOBe CBOEero BHyTpeHHero y6e>K-
OeHuna — B ny4dweM NoOHMMaHnM 3Toro TepMumHa.
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Cenyac ecTb BO3MOXHOCTb O3HAKOMUTLCA Kak C MOSIHbIM, MOTUBMPOBAHHBLIM pe-
LeHneM cypa, Tak U C Te3UCHbIM U3NOXEHUEM OCHOBHbLIX MOMEHTOB, KOTOpble
paspeluana cyaps AnusabeT Mnoctep. OHa B xapakTepHOW A5 @aHrNOCakCOHCKOMO
CY[ONpPON3BOACTBA MaHepe He TONbKO NOAPO6HO nccnefoBana MHOMrOYMUCEHHbIe
npepcTasieHHble CTOPOHaMK [oKasaTeflbCTBa, COCTOoABLUME MO 6onbLUer YacTu
13 NokasaHun ceuaeTenen, HO U BHUMATENbHO M3y4dnna O6LLYy MHAOpMAaLUO O
NONMUTUYECKOM M coumarnsHoOn o6CTaHOBKe Tex BpemeH B Poccuu, npegnpuHuma-
TeNbCKUX CBA3AX CMOPSALLNX CTOPOH, OCOBGEHHOCTAX BefileHWsa 6usHeca B 1990-e n B
Havane HyneBbIX (Hanpumep, nposena aHanuna noHaTus “krysha” (literally translated
“roof”). OpHako ropuanyeckas KsanudmKkaumsa OTHOLLEHUA CTOPOH B LenioM 6bina
OCHOBaHa Ha Hanbornee [OCTOBEPHbIX, MO MHEHWUIO CyAbW, floKa3aTenbCTBax.

Kak TakoBbIX hyHOaMeHTaNbHbIX JOKYMEHTOB, KOTOpble 3adhmkcmpoBanu 6bl OT-
HOLLEHMS NpeanpuHMMaTenen, B MaTepuanax gena He nmenocs. o3numm cTopoH
CTPOUNINCL BOSIbLLIE HA NPELMONOXEHUSAX N OBLLMX CMbICNAx, YeM Ha HoOpMax npasa
N IOPUOMHECKUX haKTax: 0COBEHHO 3aMETHO 3TO MPOSBAAIOCH B MOMbITKAX UCTLA
[oKasaTb HaMyne TeX UM UHbIX NPaBOOTHOLLEHWIA C YHETOM aHrI0CakCOHCKOM
NpakTUKK, B TO BPEMS KakK OTBETUMKM O6paLLiany BHUMaHWE HAa OCOBEHHOCTUN pOC-
CUIACKOro NpennpuHMUMaTesisCTBa U MOSIOXKEHNS POCCUMIACKOrO 3aKoHoOAaTeNbCTRA.
B cBsisn ¢ aTum cygpsa noctep BnonHe 060CHOBAaHHO OTHECSAcb K Pa3mMbITON U
necTpsiLLe MHoraa Henorm4HbIMM NOAPOGHOCTAMM MO3MLUN UCTLA C OCTOPOXHO-
CTbO U COMHEHMEM, 3aHSB MO 60sbLLEN HYacTU CyXYHo 1 hOpMasibHY BbIBEPEHHYO
no3uumio oTBeTHMKA. MCTUy He yoanoch y6eautb Cyabto B JOCTOBEPHOCTU YTBEPXK-
JaeMbIX MM (PaKTOB MpU CTAHOAPTHOW B TaKMX CUTyauUsiX MO3ULMK OTBETYMKA
«BCE oTpULaTh».

AHrnuiickoe npaBocyame 1 aHriamnckoe O6LLEeCTBO B LefIoM Tenepb XOpOLLO 3Ha-
KOMbl C POCCUACKUM MOHATUEM «Kpblla», U Y aHIMUACKUX CyAer NosiBUIoCh Mo-
HUMaHWe TOro, Kak 1 rae NPoBOAUTL BOAOpasaen Mexay npeanpuHnuMaTensCcKumm
OTHOLLIEHUSIMU U COMYTCTBYIOLLUMMN UM OTHOLLEHUSIMW MHOMO XapakTepa NpuMeHu-
TENbHO K CropaM C POCCUMACKUM 31IEMEHTOM.

C lOpI/I,D,I/I‘-IeCKOIZ TOYKU 3pEeHnsa npmnMmedatesnbHO, HACKO/IbKO NOJTHO U BCECTOPOHHE
cyoba nccneposana QJaKTI/ILleCKy}O CTOPOHY fOena, XO0Td B HEKOTOpPbIX crny4aax u
YKNOHUNacb ot I'IpaBOBOVI KBaJ'IVId)I/IKaLI,I/WI 1 BO3[epxanacb OT BbIBOOOB.

Takxe xo4eTc OTMETUTL eLlle pa3 OTYET/IMBYIO pasHuLy MeXOy POCCUNCKUM Y
aHrfI0CakCoOHCKMM MpaBoCyauMeM: B OTNNYME OT aHrUACKUX POCCUNCKME cyabl
cTapatoTc MakcrMasnbHO abCTparMposaTtbCa OT peasibHOCTU, COCPefoToHMBanACh
UCKMIOYMTENbHO Ha hopMarnbHOM CTOpOHe fena. Takon noaxon Bpsf N MOXHO
npuaHaTb 060CHOBaHHbLIM: MHOMAA [oKas3aTb CBOK MO3ULMIO YHaCTHUKY npolecca
HEBO3MOXHO MPOCTO NOTOMY, YTO CYA, He XO4eT BUAETb HU4Yero, NOMMMO NpeacTas-
NEHHbIX [JOKYMEHTOB. VICKNIo4YeHsa 13 3Toro o6Luero npaswuna 06bIMHO MPONCXOAAT
TONMbKO Ha ypoBHe lNMpe3nguyma Beicwero ApéutpaxHoro Cyga PO.
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COBbITUE.
KOMMEHTAPIIN 3KCMEPTOB =

— Cynba B npouecce — 06paseL, CroKOWCTBUSA, BbIAEPXKN U XnagHokposus. OH
o He BrpaBe pasgpaXaTbCs, MoBbiaTh rofioc, AaXe CIMLLIKOM 3HEepPrMyHo CTyYaTb
MOMOTOYKOM. K coxaneHuto, HaxoaaTca Te, KTO 3TOr0 TOSMbKO W XAeT, YTo6bl 06-
BMHUTb CyOblo B rpy60CTH, HEO6BEKTUBHOCTU, NPEAB3ATOCTUA U BO BCEX CMEPTHbIX
rpexax. Henb3s gaeaTb NOBOAOB AJA TakUX YNPEKOB, MHAYe HEBO3MOXHO NpPeopao-
neTb HeraTMBHOE OTHOLLIEHME K cydy, KOTOpoe CKMafblBaeTcs U3 MHOMMX haKTo-
POB, HO M3 3TOrO He B MOCNEAHIO oYepeab.

bopuc MonoHckui, Bcé, 4To cyn cuMTaeT HYXHbIM cKasaTb, OH CKaXeT B pelueHnn. Ybum rnokasaHu-

SIM BEPUT, & YbMM HET M NodYeMy. HUKaKol HeCHOCTU U ABYCMbICNEeHHOCTU. Cuna
CTapLUMil Hay4HbIA COTPYAHNK cygebHoro akta — B ero y6eautesibHocTU. VIMeHHO oHa NpenogHOCUT HarnsagHbIN
AHXuI'C npu MpesungeHTe PO, YPOK Cry>XeHusi NpaBy 1 cnpaBegnueocTu. [dymaro, 4To B HEeMasion cTeneHu rnog
3acnyXeHHblit opuct PO BMUSIHMEM OTTOYEHHOCTW peLueHns JIOHOOHCKOro cyfa Asa KpyrHbIX npeanpuHu-

Martenia He pelnnincb UcnbiTbiBaTb Cy)J,b6y M nownn Ha MMpPOBYHO.

KoHeuHo, Hag Takmm peweHnemM Hago TpyanTbCa. W B 3TOM Henerkom gene cyobe
Hy>XHa NMOMOLLb. Ecnu o ToMm, 4TO OOMXHO copgepxaTtbCd B peLleHnn, 3aKOH ro-
BOpPUT, TO Ha BOMPOC, KaK 3TO caenaTtb, OH He OoTBe4aeT. B nocnegHee Bpema B
Poccumn He nosiBNSETCA HOBbIX METOANYECKUX peKomeH,qau,m?l Ha cel cyeT. A ux He
3aMeHAT HX NOCTaHOBNEHUA I'IneHyma, HU VIH(DOpMaLI,I/IOHHbIe n1Mcbma.

E>xxeroHo apbuTpaxHsle Cyfbl JONYCKaOT AEeCATKU ThbICAY NPaBOBbIX OLLNOGOK, UC-
npasfsembiX B BbILLECTOALLMX MHCTaHUMsX. [peacTaBnseTcs None3HsIM OpraHn3o-
BaTb M3y4YeHMe NX NPUYMH C y4acTUEM LLUMPOKOro Kpyra npasoBefos. Pesynsrarhl
aHanm3a MOXHO 6bI1N10 6bl UCNOMbL30BaTh AJ1 COBEPLUEHCTBOBAHUA AeATENIbHOCTU
BCEX BeTBEW BNacTW, B TOM 4ucne Ansa 6osiee akTMBHOMO peLueHus npobnemsl
neperpy>xeHHocTu cygoB. (JocTtaTto4HO ckasaTb, K MpUMepy, YTO TOMbKO 3a nep-
Boe nonyrogue 2012 r. U3 792 TbiC. pACCMOTPEHHBIX apoUTPaXKHbIMU cyaamMu fen
282 Tbic. — no4YTn 37% — 3TO Aena O B3biCKaHMM 006s3aTeflbHbIX NnaTexen u
CaHKUMA, B3bICKaHWE KOTOPLIX AOMyCKaeTcs TOMbKO B cyde. Hago nu coxpaHaTb
Takou nopagok? Havartas B 2005 r. B pamkax agMUHUCTPaTUBHOM pedhopMbl pabo-
Ta, HanpasfieHHasa Ha nepefady HEKOTOPLIX MOSIHOMOYMI OpraHam ynpasneHus B
Liensax NoBbILLEHWNA X OTBETCTBEHHOCTM 3a NPUHUMAaeMble peLleHuns, MoaTBepau-
na cBo 3PPEKTUBHOCTb, €e HaZo NPOJOIXuTb.) MNMpo3padHOCTbL 3TON paboThbl U
ny6nvKauus ee pesynsTaTtoB MOBbICAT foBepre o6LLEeCTBa K CyaaMm.

TakoBbl HEKOTOpble pa3MbilLuneHna U npennoXxeHusa, HaBedHHbIe o6cy>KneH|/|eM B

CMW pelueHust JToHOOHCKOrO cyaa, KOTopbIe, MO HAaLleMy MHEHUIO, ByayT CIY>XUTb
NOBbILLEHWIO aBTOpUTETA POCCUNCKOM Cyae6HON CUCTEMBI.
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— C camoro Ha4ana 5 66111 y6eXxaeH B TOM, Y4TO 3TO Ae10 6bIS10 MHULMMPOBAHO
B. Bepe3oBCKMM CKOpee B NOIUTUHECKMX, HEXENN B (ONMHAHCOBbLIX Liensx. Owwe-
nomutenbHas cymma mcka B 5,5 mnpg gonn. CLLUA 1 OTKpoBeHHOe packpbiTue
HEen3BeCTHbIX ANs MPOCTOro obbiBaTens PakToB «pacnuia» rocyfapcTBeHHO-
ro nmyuiectsa Ha pyb6exe 1990—2000-x rr. aBASAUCh NULLb CPegcTBOM Mpu-
Bfle4YeHUs1 BHUMaHUA o6LLecTBeHHOCTU. MoaTeepXaeHnem ToMy ABMseTca Ha-
60p gokKasaTenbCTB, KOTOpPbIM onepuposan bepesosckuit: nocne nyénvkauum
McKa B OTKPbLITOM AOCTYyne HaflyMaHHOCTb ero TpeboBaHui ctana o4eBuaHON.

Pyc'raM KypmaeB, Jlto6omy opucTy, Aa 1 NPoCcTo 3APaBOMBbICIIALLEMY YENOBEKY FICHO Kak 60U
OeHb, YTO CAEeNKM No nNoBody Takoro MMyLLIECTBa, Kak HEOBUMXMMOCTb U akumnun

napTHEp 0PUANYECKOM DUPMbI KOMMaHWIM, He MOTyT CTPOUTLCSA Ha BepbasibHbIX 4OroBOPEHHOCTAX. [ocKonbKy

Goltsblat BLP, kaHanaat Bepe3oBCKOro KOHCYNLTUpoOBanM KBanuuunupoBaHHble FOPUCTbI, OH TakXe He

0pNANECKUX HaYK MOl OCTaTbCH B HEeBeOeHUN OTHOCUTESNbHO 6ecrnepcrnekTUBHOCTU NogOo6HOro
ucka.

Monarato, 4To UCXOA, crniopa Gbln U3HAYaNbHO CEeH U Ansa cyabun AnusabeT Mnoc-
Tep. OHa [oCTaTO4YHO OGCTOSITENBHO OnMcana CBOW BbIBOAbI B MPUHSITOM CY-
nebHoMm akTe. MprMeyaTesibHO, YTO OHU B LIENIOM KOPPECMOHANPYOT POCCUIA-
CKOMY 3aKOHY. M3 npuHLMNMaribHbIX MOMEHTOB: BEPHO OTMEYEHO, 4TO Gpemsi
[OKa3blBaHUs JieXarno Ha 3asiBuTesie, KOTOpbI B Ka4yecTBe Opyaus [oKasbl-
BaHWs1 UCMOJIb30Bas UCKIIOUUTENBHO CBOM NMokasaHus. B ucke 3asBnsetcs o6
YCTHOM XapakTepe BCEX CHAEJIOK Mo npojaxe akuui, Y4To, Kak cnpaBensiuBo oT-
MEeTUN Cyh, HE MO0 MMEeTb MECTO B OTHOLLEHWM TAKOro pofa akTMBOB. A Oy-
Mato, 4TO BbIBOLbl POCCUNCKOro Cyfa no TakoMy Aeny UMenun 6bl aHanornyHbINn
xapakTep.

OpHako 0o cux Nop He COBCEM OYEBUAHBLIM SIBMISETCA BONPOC O NOACYAHOCTU AaH-
Horo crnopa. B AHrnmMm pacnpocTpaHeHa KOoHLEenums JOMULMING — NpaBonopsifoK
MOXET CBAI3bIBATLCA C NIMLOM Yepe3 hakT mecTa xutenscrtea. Npencraensercs,
4YTO MMEHHO Takmm nyTem Luen bepe3oBckuin, onuckiBast B UCKe MHTepeckl Abpa-
MoBumYa B AHInM 1 cebinascb Ha PernameHTt Coseta EC 44/2001. Ho Bonpoc fo-
MULMINA ABMSIETCA OLEHOYHBIM U, NO-BUAMMOMY, CYAbe 6bISI0 [OCTATOYHO (DAKTOB
NS MPUHATKA Jena K CBoemy Npou3BOACTBY.

MHe Kak topUCTy NMo6oMbITHLIM NOKa3anocb NOCTPOEHUe cyne6HOro akTa, nertep-
MWHUPOBAHHOE MHOrOBEKOBOW MCTOpWel npeueaeHTHoro npasa AHrnuu. Cyg He
NPUBOAUT CCbINTOK Ha HOPMAaTMBHbIE aKTbl, OIHAKO KpaiHe 06CTOATENIbHO OMUChI-
BaeT CBOW MOTMBbI U NTOTMKY, KOTOPbIE NMPUBENU K TOMY UM MHOMY BbiBOAy. B yacT-
HOCTM, FOBOPUTCS O MPOTUBOPEYMBOCTM NOKasaHWii Bepe3oBcKoro, a Takxe 0 TOM,
YTO OHW 3a4aCTYH0 ObIIN «YMbILLINIEHHO HEYECTHbIMU».
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COBbITUE.
KOMMEHTAPIIN 3KCMEPTOB =

— Pewenne no geny «bepe3oBckur npotne A6pamoBuya» He cTano Ans MeHs
6O0MbLUON HEOXMOAHHOCTLI. Y r-Ha Bepe3oBCKOro AOMXHblI 6blIM BOSHUKHYTb
TpygHocTu B cyge. OH 3asBUs1, YTO CTOPOHbI 3aKJIIOHUIIN YCTHOE COorfalleHune, HYTo
BeCbMa pacrnpoCTpaHEeHO B aHrMUACKOM MpaBe, HO Y HEero BO3HUKIIN CAOXHOCTH
npyv npencraBfieHMM OoKas3aTenbCTB 3TOro yTBepXAeHus. KOHeYHO, Bbl MOXeTe
3aKMI0YUTb YCTHOE CornalleHue, HO Bbl AOMKHbI 6bITb CMOCO6HBLI OKa3aTb ero cy-

(s A LecTBOBaHve. be3 JOKyMeHTOB 9T0 caenartb CIOXHO.
JIxeincoH ﬂpnnu, Kak ucTey r-H BepesoBckuin fomkeH 6bIn gokasaTe cBon TpebosaHusA. HepocTta-
TO4YHO 6bINI0, YTOOLI CyAbs HE NMOBepwusia HXN OQHOW M3 CTOPOH; Ans nobefbl r-Hy
napTHep NOHAOHCKOro ochnca BepesoBckoMy Tpe6oBanock, 4To6bl OHa Npu3Harna ero crosa O CyLLeCTBOBaHUN
MEeXAYHapOLHON HPUANYECKON cornalleHuns npasauBbIMK, a croBa r-Ha Abpamosuyda — HeT. K coxaneHuo ans
tupwmbl White & Case r-Ha Bepe3oBcKkoro, oHa Npy3Hana ero fokasaTefbCTea HeJOCTOBEPHLIMI 1 Npes-

no4sa MM gokasaTtesibCTBa, npencrtaBiieHHble -HOM A6paMOBVI‘-IEM.

He nymato, 4To 13 9TOro Aaena MoXHO M3BJieYb BaXHble HOpMbI Npaea. MHe KaxeT-
Csl, UTOr 0BYCIOBJIEH MPOCTO TeM, KOMY M3 CTOPOH MoBepusia cyabs B BOMpoce o
CYLLIECTBOBaHMM YCTHOIO COrNalLeHus!.

Tenepb U3BECTHO, YTO -H Bepe3oBckuii He ByaeT o6xxanosaTtb 3TO peLleHre. Ha mon
B3N, 06anoBatb peLleHue 661510 6bl 04EHb CIOXHO, MOCKOSbKY OHO OCHOBaHO Ha
(hakTU4eCKMX BbIBOAAX, @ HE Ha TOSIKOBaHMM npaea. Ckopee Bcero, anennsiumoHHbIN
Cyn, HEOXOTHO nepecMaTtpusan 6bl BbIBOALI CyAa NepBov MHCTaHuun. CyllecTByoT
CTporue npasunia OTHOCUTENbHOMO TOrO, YTO MOXET AeNnaTb anensaumoHHbIN cyq
B OTHOLLEHUWN (PaKTU4eCKUX BbIBOJOB. OH UMEET NpaBO UX NEPECMOTPETHL, TOMbKO
€CIIN OHU HaCTOSIbKO HEBEPHbIE, YTO HU OOMH CyObs HE MOr Obl MPUATU K HAM MpK
HOpMasnbHOM paccMOTpeHun Aena. JIuwb cyabs nepeov MHCTaHUMKM 3acnyluvmBaeT
noKasaHus CBUAEeTENen, NepeKkpecTHble AOMNPOChI, NOMyyYaeT 3aKoyYeHus akcnep-
TOB. ANennsaunOHHbIN Cya He U3yYaeT 9TU foKasaTesibCTBa 3aHOBO, U AN HEro NoYTH
UCKITIOYEHA BO3MOXHOCTb CKa3aTb, YTO Cyfbs OLLMOCS B BONpocax dakTa.

BMecTO 9TOro BbiLECTOSALLMI cyn NpoCTO CpaBHUN 6bl BbIBOAbI cyoa I'IepBOI7I NH-
CTaHUuM C npencrtaB/ieHHbIMU OoKa3aTesibCTBaMu. AnNennsaunoHHbIN cyn mor Obl
CKasaTb, YTO Cyabs HE NPUHAN BO BHMMaHUe onpenerieHHble gokasartesnibcTea Uuin
He npuagan nMm goctato4yHOro 3Ha4eHus. Ho ecnu geno kacaetcsa BONpocoB (baKTa,
a He npaBa, 3TO HAMHOro CJioXXHee.

VY aT0ro gena ectb v gpyrue nioobonbITHblE CTOPOHLI. VicTopumn r-Ha BepesoBckoro
N r-Ha AbpamoBmya MHTEPECHbI camu Mo cebe, He3aBUCUMO OT UX HOPUONYECKON
cocTaBnstowen. Y MeHsi He 6b1/10 BO3MOXHOCTU CNeauTb 3a 605bLUer YacTbio Chy-
LaHWA, HO, KakK f MOHUMAat0, OOBOSIbHO NOAPOBGHO 06CYXAANO0Ch, Kak Kaxapl 13
HWX NOMY4Ms CBOE COCTOSHUE.

Takxe 6b11 crnopbl 0 ponu koHataHa CamnwHa — crnefosasno v eMy 6patbes
3a [Jeno B Ka4ecTBe npeacTtaBuTens r-Ha Abpamosuya. EMy npeactosano ctaTb cy-
Aben BepxoBHOro cyaa, NpUToM YTO Y HEro He 6bI510 06bIYHOrO Ans cyaen 3TOM UH-
cTaHuuMu onbiTa paboTbl Cyaber NepBO MHCTAHLUN NN anennsaunoHHbIM Cyaben.
OpHako OH OTCPOYMI CBOE Ha3HAYeHME HA HECKOJIbKO MECALIEB, YTOObI BbICTYMUTb
3a r-Ha AbpamoBsuya. TO BbI3BASI0O MHOIO CMOPOB M 3aUHTPUIrOBaso.
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ru

T oPneTas TEHARCET:  KOMMEHTapUmM nonb3oBatenei noptana Zakon.ru

— Wcxop cnopa He siBnsieTca HeOXMAAHHbIM. YAMBUAN afBOKaThbl UCTLA, KOTOPble
He MO He 3HaTb, YTO LLUAHCh! HA BbINMPbILL €CIIN HE CTPEMSATCS K HyMo, TO rae-To
OKOJO TOr0, HO MPU 3TOM He MOCTECHSANUCH «Pa3BeCTU KNMeHTa Ha 6abkun» (cno-
Ba TUMA «Kpbllla» U «OTKaTbl» B KOHTEKCTE 3TOrO Criopa y>Xe Tak MPOYHO BOLLN
B HA6Op CTaHAAPTHO MPUMEHSIEMbIX TEPMUHOB, YTO «6abkamu» BPS[ M KOro-To
MOXHO CMYTUTb).

B atom peweHnn a4 BnXy cnenytouine FJ'IY6OKO No3nTUBHbIE MOMeHTLI. C ofHOM

Enena 3aityeHko, CTOPOHbI, POCCUICKas cyaebHast CMCTeMa He HECET HMKaKOoM OTBETCTBEHHOCTM 3a

pes3yneTar pacCMOTPEHWUS 3TOrO Cnopa, K Hel He MOryT 6bITb NpeabsaBneHbl 06-
ansokat Konnernu afeokaros BVHEHUS B KOPPYMNUPOBAHHOCTW, HECNPaBeaIMBOCTH, HECNOCOBHOCTH 3aLLUUTUTL
«Nntopkonnerns», WHTEpEeChl HEKOTOPbIX COOCTBEHHbLIX rpaXKaaH v rp., 0 Yem Tak N6AT nucaTtb aHr-
Mockea NUNCKME CYAbU, NMPUHMMasa K PacCMOTPEHUIO CMOpPbI MO UCKaM, NOABELOMCTBEH-
http://elena_zaichenko.zakon.ru HbIM poccuiicknm cyaam. C gpyror CTOPOHbI, HAAEKCh, 3TO MOMEHSET OTHOLLIEHME

AHITIUIACKNX CyAen K MoJoGHbIM UCKaM, B TOM YMCIie K TeM, YTO certyac HaxogsaTcst
B NMPOU3BOACTBE aHIMUNACKMX CYOOB, M OHU MEpecTaHyT BUAETb B KaXKOOM UCTLE
Tna Bepe3oBcKoro U YepHOro 06UXKEHHYH POCCUACKMMU BIACTAMU HECHACTHYIO
XepTBYy.

W HakoHeL, xo4eTcs BE€pPUTb, YTO 3TO HAY4YUT HEKOTOPLIX NpeanpumnMymBbIX UCTLIOB
Cepbe3HO NoaxoAnTb K BONpocaM OOKa3bliBaHUA CBOEN No3ununn, a Takxe n3basut
OT pOMaHTMU3Ma, KOTOprVI TONKaeT MX B3bICKMBATb B @HrMUACKUX cyoax mMunnu-
apabl oonsiapoB Ha OCHOBaHUK, 06pa3Ho roBops, COCTaBJIEHHbIX HaA KJIO4Ke Tya-
NeTHoM 6ymarm lEI,OFOBOpeHHOCTG}I‘/’I HENOHATHO O 4eM, pPyKOBOACTBYACb NpuU 3TOM
NPUHUNMNOM «aBOCb BbIFOPUT».

— B TeyeHue Bcero npouecca s Bo3aep>XmBanacb 0T KOMMEHTapMEB U NpeacKasa-
HWIA O TOM, KTO NOGeaUT, XOTS AJ1I MEHS1 UICXOL, fief1a CTas siCeH B OKTAOpe-Hosbpe
npoLusioro roaa, korga b. bepe3oBckuii faBan nokasaHus, oTBeYas NPaKTUHeCKU
Ha KaxnAbl Bonpoc r-Ha CamniHa «y He NOMHI0» U «¥ He 3Hato». OTBevas Ta-
KM 06pa3om, CIOXHO HaOeAaTbCs Ha nobeny B fese, rae OCHOBHbIMU JoKa3aTerb-
CTBaMM ABNSATCA COOCTBEHHbIE MOKa3aHWs!, ra3eTHbIE CTaTbW U BbIPE3KM, & TaKXe
MHEHMWS 3KCNEPTOB O HECTAOWUIILHOM NMONMUTUYECKOW Y 3KOHOMUYECKOW CUTyaumm B
Poccum 1990-x rr.

Napbsa CaxHo,
Cyp,bﬂ rJ'IOCTep B CBOEM pelleHunn nogvyepkmBana, 4to oHa CMOTPUT Ha 3TOT CNop

lopuct, LL.M. «3anafgHbIiM/ rnasamm», a Takke YTO 3TOT Crop 60sbLUe HANOMUHAET UCTOPUIO
TTOHA0H OTHOLLIEHUIA MeXAay ABYMS NM0AbMW Pas3HOro BO3pacTa, KOTopble paHblle TeCHO
http://dasha_russia.zakon.ru obLanncb 1 OoBepanu apyr Apyry, a Tenepb pasoyapoBasivch U «PasoLLUCh Mo

pasHbIM yriam».
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COBbITUE.
KOMMEHTAPIIN 3KCMEPTOB =

Bepe3OBCKI/II7I BO3naras CAMLLKOM 60SbLUne HaaexXabl Ha 9TOT npouecc. Boamox-
HO, CKa3aJiaCb ero eepa B aHrnumncKkoe npasocyane, oCHoBaHHasa Ha HEeCKOJIbKUX
BbIMIPaHHbIX B AHrnum Cy,Ele6HbIX npoueccax. Ho ero Bepa B 3TO npaBocyaue, no
ero Xe cnosam, He onpaspganacb 1 pa3pyLwinnaco. Ho npourpan B 3TOM gene Bce-
Takun He BGDESOBCKMVI KakK NIMYHOCTb U He PabuHoBUL Kak agBokat — npourpana
30eck cnabo npopaéoTaHHaﬂ no3uuusa nctua u cnabas gokasaTenbCTBeHHasn 6a3a.

MeHs 60nbLUe BCEero MHTepecyeT BO3MOXHOE BNUSHME UCXOQA STOro Aesna Ha Cxo-
Xue cutyaumm. O6cyxaasn «KpbILLKn», «MOHATUS» U B3ATKW, cyabs [NocTep npusHa-
na uX cyLlecTBOBaHME U BANSIHUE, KOTOPblE OHU OKa3blBasiiv Ha SKOHOMUYECKYHO
cuUTyaumio B Hallen ctpaHe. MHe KaxeTcs, 3TO Oblfl MepBbIN Cy4Yan, Korga Takue
BOMpPOCHI 06CYXAANNCb HE B HOBOCTHOM NEHTE, HE B XyOOXXECTBEHHOW nuTeparype,
a B 3ane cyga. Tenepb MHTEPECHO NOCMOTPETh, 6YAET NN UMETb KaKOM-TO 3PEKT
npu3aHaHe 3TuX hakToB B APYrux genax, Hanpumep B TOM Xe npouecce HepHo-
ro npotue [epvnackun, KOTopbii 4O 60MM HANOMUHAET 3TOT «INaBHbIN Mpouecc
2011 roga»...

P.S. Tonbko MHe 06MOHO U Kak-TO HENOBKO, YTO B AaHHbLIA MOMEHT B rfnasax 3a-
nagHbIx obbiBaTenen (Mo KpawHen mepe Tex, C KeM 5l MOCTOSHHO obLuatock) Poc-
cus accouuupyeTcs He ¢ PaxmaHuMHOBbIM, YalikoBCKMM, [uporosbiM 1 YexoBbiM,
a c apecTtoM Pussy Riot n HeBepOATHO [OPOrOCTOALLMMU NPoLecCaMm POCCUNCKUX
onurapxoB. JTO, KOHEYHO, HE Me[BEeAM B LuanKax-yllaHkax, Nblolue BOOKY, HO
elle HeM3BeCTHO, YTO nydwie... Bea Hagexaa Ha Tonctoro n «AHHY KapeHuHy»,
KOTOPYIO MOCne OOHOMMEHHOIO hnfibMa YUTaET Kax bl TPeTUN-4eTBEPTLIA nac-
CaXXup NOHOOHCKOW MNOA3EMKM. ..

— Haubonee nHtepecHbiM B fiene b. Bepesosckoro npotvs P. Abpamosuya 6b110
coyeTaHue aHrnMMNCKOro nNpaBoCoO3HaHUA, NPUHLUMMOB aHrMACKOro npasa v npu-
MEHMMOr0o POCCUNCKOro npasa, KOTOPoe OTHOCUTCS K APYron NpaBoBOW CUCTEME.

Ha BnvsiHMe NpUHLMNOB aHIMMIMCKOro NpaBa Ha Xo[h M ucxod cynebHoro pasbupa-
TenbCTBa rMaBHbIM 06pa3oM paccyuTbIBana cTopoHa uctua. MIMeHHo K MofensimM
aHrno-amMmeprKaHCKOro npasa oHa MbiTanacb NPMBECTUM CBOM B3aUMOOTHOLLIEHUS
C OTBETHUKOM (OoBepuTeNibHas COGCTBEHHOCTb, AOBEPUTENBHOE YNpaBiieHne, oT-

AunHa Tapacosa, HOLLIEHWS CKpbITOro 6eHedmumapa, KopnopaTtueHble COrnalleHns), npuyemM nocT-
dhakTyM, a Takxe gokasaTenbCTBeHHY0 6a3y. OLMOKON ABMNacb HeJooLeHKa cu-

[IOLEHT Kacheapbl rpaxaaHCKoro Tyauum ¢ nosuuum npasa P®.

W NPeANPUHMMATENBCKOrO Npasa

tOxHo-Poccuiickoro dunmana C TO4YKM 3peHuss MexaHukn npaBa pe3ynbraT PacCMOTPEHUs MOMYYUNICA WHTe-

PAHXuIC npu Mpe3uaexTte PO,
PoctoB-Ha-[loHy

http.//annet.zakon.ru

pecHbIM, XOTsl U NMpeAcKasyeMbiM B OTHOLLEHUW OTKasa B yAOBJIETBOPEHMM UCKa.
Ha paccmoTpeHve fena, 6e3ycnoBHO, OKasano BiUSHUE aHITMNCKoe nNpaBo. JTo
BbIPa3niocb B TOM, YTO Cyq yOenun 605blioe BHUMaHWE CBUAETENbCKUM MOKa-
3aHusM, Torga Kak gfsi NoATBEPXAEHUS BO3MOXHbLIX OTHOLLEHUI COrNacHo poc-
CUIACKOMY 3aKOHOZATeNbCTBY HEOOXOAMMbI OoKasaTenbCTBa NMCbMeHHble. B To
Xe BpeMs Npu OLeHKe TLaTeNbHO UCCef0BaHHbIX (DaKTUYECKMX 06CTOATENLCTB
peLuatoLLiee 3Ha4YeHNe MMENO, Ha Hall B3rnsg, NPUMEHMMOE POCCUINCKOe NpaBo,
NMO3BOJIMBLLEE MPABUIIbHO KBaNMUUMPOBaTb OTHOLLUEHUS MEXZYy CropsLUMn
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cyb6bekTamu. [NaBHbIN BbIBOA, MO ANy COCTOUT B TOM, YTO Y CTOPOH He 6bIS10 HaMe-
peHna co3gaTtb 3aKOHHbIe OTHOLLEHUs. DakTUYeCKue OTHOLLEHUS, CNOXMUBLUMECS
MeXAy ONIMrapxom u ero «noKpoBUTENeM», Cyd He OLEHUN KakK nognagaroLume nog
KaKyto-nmbéo npaBoBYO MoOAeNb HE3aBUCMMO OT BblGopa NPUMEHUMOro npasa —
POCCUINCKOrO, aHMIMACKOro U dpaHLy3CcKoro. Ho norm4eckunin nocbin K TakoMy Bbl-
Bofly 6bIn 0o6ecrneyeH HopMamMm POCCUMCKOro nNpasa, CornacHo KOTOPOMY UCTLIOM
He 6bIN10 NpeacTaBneHo HaAneXallmx ookasaTeNbCTB 3aKNio4YeHUs NpaBoBbIX CO-
rnaweHum, a Takxe 1x yCroBuU, Kak 1 AokKasaTenbCTB CaMnX HAMEPEHUN Y CTOPOH
chopmmpoBaTth Ty UMW UHYIO MOAESb UMEHHO NPaBOBbIX OTHOLLEHWI.

MpencTasnseTcs, 4TO NpasoBas KBanMMMUKaLUMA BO3HUKLLMX MeXOy CTOpOHaMMu
OTHOLLUEHWUI KaK paKTUYECKMX, He HanpaBfieHHbIX Ha NpuaaHMe UM 3aKOHHOro cTa-
Tyca, OCHOBbIBanach npexpae BCero Ha HopMax POCCUMCKOro npasa O CAeskax,
Jorosopax, crocobax ux 3aknio4veHus, JonyCTUMbIX AoKasaTenbcTeax akra 3a-
KNOYeHUs COenku u ee ycnosuii. OTCyTCTBME B POCCUCKOM Npase npuemsieMomn
NnpaBoBON MOAENU ANA BO3HMKLUMX OTHOLLEHUI noTpebosarsno oT cyda 6onee rny-
60KOro nccnefoBaHus UX NPUPOLbI, a TakxXe HaMepeHUn CTOPOH NPW BCTYMEHUN
B OTHOLeHus. Cya He KBanMdmumpoBan 3TN OTHOLLEHWS He TOSIbKO Kak JoroBop-
Hble, HO U KakK npaBoBble. [MoaToMy ero obpatleHue K cT. 1064 'K PO (o Bo3me-
LLieHMM BHE[QOrOBOPHOro Bpeaa) Npu oLeHKe BO3MOXHOI0 BAMSHUS Yrpo3 BMECTO
cT. 179 TK P® o cgenkax, cCoBepLUEHHbIX Nof BAUSHMEM Hacunus, yrpossl u T.M.,
ABNSAETCH BMOSIHE OOBLACHUMBIM.

LleHHOCTb cyne6bHOro pelleHus no CToflb FPOMKOMY U HEOLHO3HAYHOMY Aeny 3a-
KnoYaeTcs B MOATBEPXAEHUN YHUBEPCANbHOCTU NpaBa He3aBMCUMO OT NPaBOBbIX
N MONINTUYECKUX CUCTEM. YHMBEPCASIbHOCTb, KOTOpPasi COCTOUT B YETKOM OTrpaHu-
YeHWM OTHOLLIEHWN 3aKOHHbIX, KOTOPbIe OOMKHbI 3aLUMLLATLCH, OT HE3AKOHHbIX, S1e-
ranusaumsa KOTOpbIX HE MOXET ObITb 06ecrneyeHa «Urpo» B NpaBoBble PUCONK-
unn. 3a 3To Aeno, BOKPYr KOTOPOro BO3HMKIIO CTOSLKO LUyMa M YNPEKOB B CTOPOHY
P®, Poccum coBcem He [OMKHO ObITb CTbIAHO. ITO NoKalaTesbHbIA U OYEHb aKTy-
arnbHbIN NPUMEpP CoYeTaHUs IPUCOMKLMA N NPaBOBbLIX NOAXOA0B, KOTOPbIA MOXET
6bITb NONE3HbLIM A 60PLObLI C COBPEMEHHBIMM YrpO3amMu (TEPPOPU3M, KOPPYNLUS,
neranusaums NpecTynHbIX JOXOA0B U T.M.) U NO3BOSSET OOGLEKTUBHO KBaNMULIM-
poBaTb NOMbITKU feranusaumm pakTm4ecknx He3akoHHbIX OTHoLleHu. U cepbes-
HYI0 pOfb B 3TOM BOMPOCE Cbirpano npumeHumMoe npaso P®, onupatouieecs Ha
YeTKne NpaBoBble MOAENU U TpeboBaHUA K AoKa3aTenbCTBEHHON 6a3e, HeB3upas
Ha 0CO6EHHOCTU CBOEro COLUManbHO-3KOHOMUYECKOrO Pa3BUTUS.

B aTom gene HeT no6egutenen, n xo4eTcs BEepUTb, 4TO CaMO peLleHne npencraB-

nseT cobon He TONbKO NONUTUKY NpaBa, HO 1 NpaBo B yHMBepCaJilbHOM ero 3Ha4e-
HUWN.
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