CobbiTuna
N KOMMEeHTapum

Cepren AHaTtonbeBu4 KysHeLoB

[OLIEHT Kadbeapbl rpaXXaaHCKoro U NpeanpHMMaTeNbCKOro npasa
CamapcKkoro rocyfapCTBEHHOr0 3KOHOMUYECKOIO YHUBEPCUTETA,
KaHaMOaT puanNYecKux Hayk,

cyabs ApbutpaxHoro cyga Camapckon o6nacti B OTCTaBke

ABTOp KpUTMKYeT nosvumio MNMpesngnyma BAC P®, cornacHo KOTOpoOW cy-
OebHble pacxofbl, MOHECEHHblE TPETbMM JfNLOM, HEe 3asaBMAOLMM CamMo-
CTOATENbHbIX TPebOBaHUI OTHOCUTENBHO MpegmeTa cropa, He nopgrexart
BO3MELLEHNIO 3a CHET NPOUrpaBLLE CTOPOHbI, KPOME CyyaeB yOooBNETBO-
peHus anennaumMoHHON NN KaccauMOHHOM XXanobbl Takux nuy,.

KntoyeBble crioBa: cyaebHble pacxonbl, TPETbM inLa 6€3 caMOCTOSITESIbHbIX
TpeboBaHWU, NPUHLMIT PaBHOV CyAEOHON 3aLUnTbl

MpaBo TpeTbUux NUL, 6€3 camocToNATesNIbHbIX TpeboBaHUN
Ha BO3MeLleHue cyaebHbIX pacxoaos

KommeHTapuu K noctaHosneHuio NMpesvanyma BAC PO
oT 22 utoHsa 2010 r. Ne 11839/09

1. IMocranosnenue Ipesnauyma BAC PO or 22.06.2010 Ne 11839/09! mocBsIieHo IIpaBy
JIMIIa, Y4aCTBYIOIIETO B [IEJI€, Ha BO3MEIIEHUE CYyAeOHBIX PACXOJI0B, IOHECEHHBIX B CBSI3U
C yJacTHeM B paCCMOTPEHUM Jena, 3a CYET CTOPOHHBI (4. 1 ¢T. 110 ApOUTpakHOTO TIPO-
LeccyaiabHoro konekca Poccuiickoit @enepanuu; nagee — AIIK P®D) u o6ocHoBaHUIO
OTCYTCTBMSI Ha3BaHHOTO IIpaBa Y TPETbEro JIMLA, He 3asiBJISIOLIEI0 CaMOCTOSITEIbHbBIX
TpeOOBaHUI OTHOCUTEIBHO IIPeIMeTa CIIopa.

! Cm.: Becmnux BAC P®. 2010. Ne 10. C. 238—240.
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Co6bITUS 1 KOMMEHTaPU

Obcmosimenvcmea dena maxoevl. MexpaiionHas nHcnekuus PenepaibHOM HaJIOTOBOM
cyx05bI N 5 mo KemepoBcKoii obyactu (majiee — WHCIEKIINS ), TIPUBJICYCHHAsI K y4a-
CTUIO B JIeJie B KaU4eCTBE TPEThETO JIMIIA, HE 3asBIISIONIETO CAMOCTOSITSIIbHBIX TpeOOBa-
HUII OTHOCHUTEJIPHO IIpeAMeTa CITopa, 00paTmiach B apOMTPaXKHBIN CYI ¢ 3asBICHUEM
0 B3bICKaHMU C 3asIBUTEJIA IT0 eIy CYIeOHBIX PACXOIOB Ha IIPOe3I, ITPOXUBaHUE, OTUIATY
CYTOYHBIX TIPEICTABUTEISIM.

OnpenenenneM ApourpaxHoro cyna KeMmeponckoii oonactu ot 25.05.2009 Bo B3bIicKa-
HUM CyIeOHBIX paCXOI0B OTKA3aHO.

Cynsl ane/UISIIIMOHHOM M KacCallMOHHOM MHCTAHIIMM TaKKe He COTJIACHIINCH C TpeOoBa-
HUIMA nHeneKIK. Cyabl 000CHOBAIM CBOIO TTO3UIIMIO TEM, YTO TPEThU JIMIIA, HE 3asB-
JISIIOIIHE CaMOCTOSITEIbHBIX TPeOOBAHMWIT OTHOCUTEIBHO TIpeAMETa CIIOpa, B OTIMYKE OT
TPETHUX JIULI, 3asBJISIOIINX JaHHBIC TPeOOBaHUSI, HE MOTYT pacCMaTpUBAThCs KaK JIUIIA,
B TI0JIb3Yy KOTOPBIX MPUHUMAETCS CYIEOHBIN aKT. XOTS TPEThH JIMIIA, HE 3asBIISIONINE
CaMOCTOSITEeJIPHBIX TPEOOBaHMI, UMEIOT 3aMHTEPECOBAHHOCTD B Jeie (IIOCKOJIBbKY pe-
IIEHNE CyJa MOXET TTOBJIMATh Ha MX IIpaBa WJIM O0SI3aHHOCTH T10 OTHOIIICHUIO K OTHOM
W3 CTOPOH CIIOPHOTO IIPABOOTHOIIIEHMST), TEM HE MEHEe PeIICHUEeM Cyla ¢ HUX HUIEeTO
He B3BICKMBAETCS M UM HUYETO He Ipucyxmnaercs. KpoMe Toro, TpeTbu uia 6e3 caMo-
CTOSITEJIHBIX TPeOOBaHWI BRICTYIAIOT B [ieJie Ha CTOPOHE MCTIIA WUIM OTBETYMKA, IT03TO-
MY UX PacXObl Ha OILIATY YCIIYT MPEICTaBUTEIISI BOZMEIICHUIO He TIOIJIeXkaT.

Komrerus cyneit BAC P® npunuia K BEIBOLY 0 HEOOXOIMMOCTH Tiepenadn neia B [1pe-
sunuyM BAC P® mst mepecMoTpa B MOPSIIKE HAA30pa CyIeOHbBIX aKTOB apOUTPasKHBIX
CYIOB TIEPBOM, aneJUISIIIMOHHON U KacCallMOHHOM MHCTAHIIMI?, KCXOMs U3 Ceayole-
ro. HajoroBast MHCIIEK1IMsI, KOTOPOI OCTIapMBaeMbIM pacoOpsiKeHWEM MepeJaHo UMY-
1IECTBO Ha TpaBe OMEpPaTUBHOIO YMpaBJICHUS, yKa3aja Ha CBOIO 3aMHTEPECOBAHHOCTh
B MCXOJI€ Jiejia U aKTUBHYIO MO3UIIMI0, CITOCOOCTBOBABIIIYIO OTMEHE PELIeHUs cyla mnep-
BOM WHCTAaHUMW U MPUHSATUIO CYIOM amneJUISIMOHHOW WHCTAHIIMU HOBOTO PEIICHUS
10 JIeJTy B TTOJIb3y CTOPOHBI, HA KOTOPOU BBICTYIaja UHCIIEKIUS, YTO, 0 €€ MHEHUIO,
SIBJISIETCSI OCHOBAaHWEM JUIS1 BO3MEIIEHUSI IOHECEHHBIX CYIeOHBIX pacxofoB. CoracHo
ct. 101 ATTIK P® cynedHBIE pacXoObl COCTOST M3 TOCYIapPCTBEHHON ITONIIUHBI U CyIe0-
HBIX U3JEPXKEK, CBI3aHHBIX C PACCMOTPEHUEM JieJia apOUTpaxXxHbIM cyaoM. K cyneOHbIM
U3[EPKKaM, CBI3aHHBIM C PACCMOTPEHUEM JieJla B apOUTPaKHOM cyae, OTHOCSTCS Jie-
HEXHbIE CYMMBbI, TTOAJIEXXallie BBITUIATE SKCIIEpTaM, CBUAETENSIM, TIEpEBOAYMUKAM, pac-
XOJIbl, CBSI3aHHBIE C TPOBEAEHUEM OCMOTpA 10KA3aTeIbCTB Ha MECTE, PACXOIbI HA OTLIATY
YCJIYT aABOKATOB W MHBIX JIMII, OKa3bIBAIOIIUX IOPUINYECKYIO TTOMOIIb (MpeacTaBUTe-
Jieil), ¥ ApyTUe pacXofbl, TOHECEHHbIE JUI[AMU, YIACTBYIOIIIMMMU B JieJie, B CBA3U C pac-
cMOTpeHueM Jena B apourpaxHoM cyae (ct. 106 ATIK P®). CyneGHble pacxonbl, I0-
HECEHHbIE JIMIIAMU, YYACTBYIOIIUMU B JIEJI€, B MTOJIb3y KOTOPBIX MPUHST CyAeOHbIN aKT,
B3BICKMBAIOTCSI apOUTPAKHBIM cyloM co cTopoHHI (4. 1 cT. 110 ATTK P®). OTka3biBast
B YIOBJIETBOPEHUHU 3aBJICHHOTO HAJOTOBOM MHCIEKIIMEN TpeOOBaHUS O BO3MEILIEHUU
CyIeOHBIX PacXOmOB, CyIbl, cchutasich Ha 4. 1 ¢T. 110 AIIK P®, ncxoaunu u3 Toro, 4o
TPETHU JIULIA, HE 3asIBIISIIOLIME CAMOCTOSTEbHBIX TPEOOBAHUI OTHOCUTEBHO MpeAMETA
CIopa, MOTYT pacCMaTPUBAThCS Kak JIMIIa, B MOJIb3Y KOTOPBIX IPUHUMAETCS CYIEeOHbBII
aKT, JIMIIb B Cllydyae MPEeIbsBICHUS U YAOBIETBOPEHUS MOJHOCTHIO WM YACTUYHO UX

2 Cm.: onpedenenue BAC PD om 13.04.2010 Ne BAC-11839/09 no deay Ne A27-2981/2008-5 // CIIC Koucyno-
manmlIlnoc.
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arneJUISIMOHHOM 1 (MJIM) KacCallMOHHOM Kao0bl. XOTs yKa3aHHbIE JIMLA UMEIOT 3aiH-
TEPECOBAHHOCTb B JeJie (IIOCKOJIBbKY pellieHHe CYIa MOXET ITOBJIMSTh Ha UX IIpaBa WA
00SI3aHHOCTY 110 OTHOLUCHUIO K OJHOI M3 CTOPOH CIOPHOIO IPAaBOOTHOILEHUSI), TEM
He MEHee pellieHUMEM Cyla ¢ HUX HUYETro He B3bICKMBAETCS M UM HUYETO HE IPUCYXK-
JaeTcs. AHaJIOrM4YHasl MO3ULIMSI M3JI0KeHa B mocTaHoBleHUsX PDenepaibHOro apou-
TpaxHoro cyna (nanee — MAC) Ypanbckoro okpyra ot 28.01.2009 Ne ®(09-4819/08-C4,
DAC 3amagHo-Cubupckoro okpyra ot 04.08.2009 Ne ®04-1409/2009(12360-A75-6)
u ot 04.06.2009 No ®04-2636/2009(5702-A45-8), DAC MOCKOBCKOro OKpyra OT
16.07.2009 Ne KA-A40/4876-09, ®AC Ceepo-3amagHoro okpyra ot 20.08.2009 mo
neny Ne A05-4858/2008. OqHako MMeeTCs U MHOM MOAXOMA K pa3pellieHUI0 3TOro BO-
npoca. CoriacHO IIPaBOBOI MO3UIIMK, U3JIOKEHHON B CYIeOHBIX aKTax 10 APYIUM Je-
nmam (mroctaHoBieHus MAC VYpanbckoro okpyra ot 21.09.2009 Ne ®09-6945/09-C6
n oT 13.01.2009 Ne ®09-10180/08-C5, ®AC Cesepo-3anagnoro okpyra ot 03.09.2009
o ey Ne A56-17616/2007 u ot 30.04.2008 o mesy Ne A66-1440/2007, DAC IToBoxk-
ckoro okpyra ot 22.11.2007 o mesy Ne A55-26519/2005-11), TpeThbe JIULIO, HE 3asIBIISTIO-
1Iee CaMOCTOSITETbHBIX TPeOOBAaHU OTHOCHUTEIHHO TpEeAMETa CIiopa, MMEeT MpaBo Ha
BO3MeEIIIeHUE CYIeOHBIX PACXO0B, TOHECEHHBIX TTPY PACCMOTPEHUY Jieja B CyJIe JII000i
WHCTAHIIMU, HE3aBUCUMO OT TTO/IaYu U YIOBJIETBOPEHUS alleJUIIIIMOHHON U (MJIN) Kac-
CALIMOHHOM Xaj100bI IIPU YCIOBUH, YTO CyAeOHbBIi aKT BHIHECEH B I10JIb3Y TOW CTOPOHHI,
Ha KOTOPOU 3TO TpeThe JUIIO BhIcTynasno. B coorBercTBuu C 4. 2 cT. 51 AIIK P® Tpersn
JIALIA, HE 3asIBIISIOLIME CAMOCTOSITEIbHBIX TPEOOBAHKI OTHOCUTEILHO MIPEAMETa CIIopa,
MOJIB3YIOTCS IIPOLIECCYAIbHBIMY IIpaBaMU M HECYT IIPOLIeCCyabHbIe 00S13aHHOCTH CTO-
POHBI, 32 MCKJIIOYEHMEM psia IpaB. B umciie mpaB, KOTOpbIe HEe MOTYT ObITh Peaain30Ba-
HbI TPETbUMM JIMLIAMU, HE 3asIBIISIOLNIMMU CAMOCTOSITEIbHBIX TPEOOBAHMII OTHOCUTE b~
HO TIpeaMeTa cIiopa, IIpaBo Ha BO3MEIIIEHHE CYIeOHBIX PACXOIOB He MoMmMeHoBaHoO. Cyn
He pa3peliaeT CIIop O IpaBax TPETbUX JIUL, HO BHIHOCUT PEIlEHKE B II0JIb3Y OIpeaesieH -
HOIi CTOPOHBI, Ha KOTOPOI BBICTYIAET TPEThE JINLIO, HE 3asIBJISIOIIEEe CAMOCTOSITEIbHbBIX
TpeOOBaHUI OTHOCUTEILHO IpenmMeTa criopa. CiiemoBaTeIbHO, TAKOE pELIeHME TaKXKe
BBIHOCHUTCSI (XOTSI 1 KOCBEHHO) B IIOJIb3Y TPEThEro JIMLIA, He 3asIBJISIOIIEr0 CaMOCTOSI -
TeJIbHBIX TPeOOBaHMI OTHOCUTEILHO MIPeIMETa CIIopa, IIOCKOJIbKY K HEMY, B YaCTHOCTH,
B JajJbHelIIeM He OyIeT 3asiBJI€HO perpeccHoe TpeOOBaHUE U T. 1.

[Mpe3unnym BAC P® koMMeHTHPYEMbIM ITOCTAHOBJICHUEM OCTaBUJI O€3 MU3MEHEHUSI CY-
IleOHBIE aKThI apONTPAXKHBIX CYIOB IIEPBOI, alle/UIILIMOHHON 1 KacCallMOHHOM MHCTaH-
it 06 0TKa3e BO B3BICKAHWM CyNeOHBIX PACXOI0B, OTMETHUB MpU 3TOM cienyiotiee. Co-
rnacHo 4. 1 ¢T. 110 ATTK P® cyne6HBIE pacXoabl, TOHECEHHbBIE IMLIAMHU, YIaCTBYIOLINMU
B JIeJIe, B ITOJIb3Y KOTOPBIX IMIPUHST CYAeOHBIN aKT, B3BICKUBAIOTCS apOUTPaXKHBIM CYIOM
co cTopoHbI. MHCTIEKIINST CTOPOHOI 1O JIETy He SIBIISICTCSI, CAMOCTOSITCJIBHBIX TPeOOBa-
HUI Ha TIpeIMEeT CIIopa He 3asiBisijia, IIPUHSITHIC IO ey CyIeOHBbIe aKThl He 00XKaao-
BaJla, MO3TOMY HE MOXET OBbITh MPU3HAHA JIULIOM, KOTOPOE B CUJIYy YKA3aHHON HOPMBI
HMMeEET IPaBoO Ha BO3MEILICHNE CYIeOHBIX U3NEPKEK, TOHECEHHBIX €10 B CBS3U C yIaCTUEM
B PAaCCMOTPEHMH ITOTO Jiejia. 3aMHTEePECOBAHHOCTb MHCTIEKIIUM B UCXOJIE IeJia B JAaHHOM
cilyJyae HeJb3sl CYMTaTh OCHOBAHUEM JUISI BOZMEIIEHUS e CyneOHbIX u3naepxkek. Tonko-
BaHMe MPaBOBOM HOPMEI, comepxkameiics B 4. 1 cT. 110 AIIK P®, cooTBeTcTBYyET I10-
suumu [pesuanyma BAC PO, usnoxeHHoM B 1. 14 MpriokeHUsT K THPOPMaLTMOHHOMY
nucbMy oT 05.12.2007 Ne 121 «O630p cyneOHOI MpakKTUKKU MO BOMPOCaM, CBSI3aHHBIM
C paclpeeeHueM MeXIy CTOPOHAMU CyJIeOHbIX PACXOJ0B Ha OIUIATY YCIYT aiBOKATOB
1 UHBIX JIUI, BBICTYIMAIOIIMX B Ka4eCTBe MpelcTaBUTeNeil B apOUTpakKHbIX cynax» (na-
Jlee — nHdopMamoHHoe mucbMo No 121).
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2. ITpaBoBas no3unus Ipesnnuyma BAC P®D, usnoxenHas B . 14 TIpMIOXeHUST K UH-
dopmanmonHomy mmcbMy Ne 121, odeHBb BakHA IUIS IIPABUJILHOTO ITOHMMAaHUS KOM-
MEHTHPYEMOI'O IIOCTAHOBJIEHUsI, U 1ieIecO00pa3HO BCIIOMHMTh €€ coiepkaHue Gosee
MMOAPOOHO, YeM 3TO caesiaHo B nocraHoBiaennu [Ipesumuyma BAC P® or 22.06.2010
Ne 11839/09.

B 3arosoBok 1. 14 mpuioxeHus K mnHGopMamoHHoMY mucbMy Ne 121 BeIHECEH clieny-
fowunii Te3uc: «CynebHble pacXopl Ha OIUIATY YCIIYT NIPEACTaBUTENSI, TOHECEHHBIE Tpe-
TBUMU JIMLIAMU, HE 3aSBJISTIOIIIMMU CAMOCTOSITEJIbHBIX TPEOOBaHUI OTHOCUTEIBHO MPe-
MeTa CIlopa, B CBSI3M C 00XKaJJOBaHMEM MMM CYIEeOHBIX aKTOB MOTYT OBbITh BO3MELIEHBI 11O
npaBuiiaM raBbl 9 ATTK P®D». BTOT Te3uc He COMEPXKMT 3aIipeTa Ha BO3MEILEHUE KaKMX-
JIMOO CcyneOHbIX PACXOAOB TPEThUX JIMII, HE 3asSBJISIONIMX CAMOCTOSITeIbHBIX TpeboBa-
HUI OTHOCHUTEJIBbHO TIpeaMeTa criopa. [lomaraem, 4To yKazaHHbBINM Te3UC MTOIpa3yMeBacT
HaJIMYMe MpaBa Ha BO3MEIIEHUE CYNeOHbIX PACXOA0B U Y TPEThUX JIULI, HE 3asIBISIOIINAX
CaMOCTOSITEJIbHBIX TPeOOBaHUI OTHOCUTENbHO IpeAMeTa CIlopa, a MOTOMY PacXOaWT-
¢S ¢ TIO3MIIMel, U3IoxeHHoW B octaHoBieHuu [pesunuyma BAC PO ot 22.06.2010
Ne 11839/09.

OO6patuMcs K dabyie aena, U3JI0XEHHOR B M. 14 nmpuioxeHus: K ”HOOPMALIMOHHOMY
micbMy Ne 121.

SaKpBITOG AKIIMOHCPHOC O6U_I€CTBO, IIPUBJICYECHHOC K YYaCTHUIO B J€JI€ HA CTOPOHE UCT-
oa B Ka4€CTBE TPETHLEIO JIMLA, HE 3adBJIAIOLICTIO CaMOCTOATEIbHBIX Tpe6OBaHI/II7[ OTHO-
CUTCJIbHO NMpE€AMETA CIiopa, Imogajo 3adBJICHUE O B3bICKAHWUM C OTBETYMKA pacXod0B Ha
OIlIaTy YCJIyr npe€actaBUTE]IA, CBA3aHHBLIX C COCTaBJICHUEM aneJIIIMOHHON KaJloObl
U MIPEICTAaBUTEILCTBOM B CYIE aNeUIALMOHHON NHCTAHIIW.

Cyn nepBoit MHCTAaHLIMU, PACCMOTPEB JaHHOE TpeOOBaHMe, OTKA3aJl B €T0 YIOBJIETBOPE-
HUM 110 cienyiomuM ocHoBaHusIM. CornacHo 4. 1 cT. 110 ATTK P® cyne6HbIe pacxoabl
TMOIJIeXXaT BO3MEIIEHNIO TOJBKO TeM JIMLIaM, B TOJIb3y KOTOPBIX IPUHUMAETCS Ccyneb-
HBII akT. TpeThy AuIIa, He 3asIBISIONINE CAMOCTOSITEIBHBIX TPEOOBaHUIT OTHOCUTEIIEHO
IpeaMeTa CIiopa, B OTIMYME OT TPEThUX JINII, 3asBISIONINX TaKue TPeOOBaHUS, HE MO-
TYT paccMaTpUBaThCs KaK JINIA, B MOIL3Y KOTOPBIX MPUHUMAETCS CyIeOHBIN akT. XOTs
TPEThU JINIIA, HE 3asBIISIIOIINE CAMOCTOSITe/IbHBIX TPeOOBaHUI, UMEIOT 3aMHTEPECOBAH-
HOCTH B JAelie (IIOCKOJIBKY pellleHre Cylda MOXKET IOBIUSITh Ha WX IIpaBa WM 00sI3aH-
HOCTH T10 OTHOIIICHUIO K OMHOM M3 CTOPOH CITOPHOTO IIPABOOTHOIICHHS ), TeM HEe MEHEe
peLIeHNEM Cyla C HMX HUYETO HE B3LICKMBAETCS 1 UM HUYETO He npucyxaaercs®. Kpome
TOTO, TPETHU JINIIA Oe3 CaMOCTOSTEIbHBIX TPEOOBAHUIT BBHICTYITAIOT B JieJie Ha CTOPOHE
MCTLA WIX OTBETYMKA, TOATOMY MX PACXOJbl HAa OILIATY YCIIYT IIPEACTaBUTEISI BO3MEILIE-
HUIO He MOJIJIeXKaT.

Cyn aneyuIsIlIMOHHON MHCTaHIIMK, PACCMOTPEB Xalo0y 3aKPhITOr0 aKIIMOHEPHOTo 00-
1IECTBa, ONpPENEeICHUE CyIa MepBO MHCTAHIIMM OTMEHWII U YIOBJIETBOPUI TpeOoBaHVe
0 B3bICKAaHMU CYIEeOHBIX PacXoloB, PYKOBOACTBYSCH ciaenyolmuM. B cuiy 4. 3 ct. 271
ATIK P® B mocTaHOBJIEHUH apOUTPaKHOTO CyIa ane/ISIMOHHON MHCTAHIIMY yKa3bIiBa-

3 Ananoeuunas mouxa 3penus evickazana U.A. Ilpuxoovko é kommenmapuu i cm. 110 AIIK PD. Cm.: Kommenmapuii
K Ap6umpadxcromy npoyeccyanvnomy Koodexcy Poccuiickoit @edepayuu (nocmameiinotii) / ome. ped. I A. 2Kuaun.
2-e u30., nepepa6. u don. M., 2007. C. 269.
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€TCsl Ha paclpeeeHre MeXIy CTOPOHAMU CYAeOHBIX paCXO40B, B TOM YHUCJIE CYIeOHBIX
pacxomoB, MOHECEHHBIX B CBSI3M C ITOMAYeii alle/UISIIIMOHHON Xajao0bl. B cooTBeTCTBUM
c 4. 2 cT. 51 AIIK P® tpetbu nuiia, He 3asBISIOLINE CAMOCTOSITENBHBIX TPeOOBaHMMA
OTHOCHUTEJIBHO IIpeIMeTa CIIopa, MoJIb3YI0TCS MpollecCyaabHbIMU MPaBaMU 1 HECYT MPO-
lieccyaibHble 00s13aHHOCTY CTOPOHBI, 32 UCKJIIOUEHUEM psifia paB. B uucie npas, KOTo-
pble HE MOTYT MOJIeXaTh pealM3allii TPETbMMU JIULIaMU, HE 3asIBJISIIOIMMU CAMOCTOSI-
TEJLHBIX TPeOOBAaHUIA, TIPABO Ha BO3MEIIEHNE CYIEeOHBIX PacXoJ0B HE ITOMMEHOBAHO.
CornacHo 4. 1 ct1. 41 AIIK P® nuia, ygacTBylomue B Aejie, UMEIOT IpaBO 00XXaIoBaTh
cyneOHble akThl. [Tpu o0kanoBaHUM CyAeOHOr0 akTa TPEThe U0 O0€3 CAaMOCTOSATENbHbBIX
TpebOBaHMIT 3aHMMAET aKTUBHYIO POJIb B IIPOIIeCCe M 3allIUIIACT CBOM IIpaBa, 3aTPOHY-
ThIe 00XKaJlyeMbIM CyIeOHBIM akKTOM. TakuM 00pa3oM, U3 CUCTEMHOIO TOJIKOBaHUS 4. 1
cT.41,9.2ct.51,49. 3 ct. 271 AIIK PO cnenyeT, uTo cyneOHBIE pacXoabl Ha OIJIATY YCIYT
MIPeACTaBUTENIS, TOHECEHHBIE TPETHUM JIMLIOM, HE 3asIBIISIIOIINM CaMOCTOSITETbHBIX TPe-
0OBaHMII OTHOCHUTEJBHO IIpeIMeTa CIIopa, B CBSI3M C Tofadeil ane/UISILIMOHHOMN XaJlo0bI
MOJUIeXaT BO3MEIICHUIO.

[Mo-BummMoMy, M310KEHHAs B 11. 14 MprIoxXeHMs K MHGOpManoHHOMY nuchMmy Ne 121
nos3utus [1pesuanyma BAC P® cocTouT B TOM, 4TO IIPaBO TPETHETO JIMIIA, HE 3asIBIISIIO-
IIIETO CAMOCTOSITSJIbHBIX TPEOOBAHUM OTHOCUTEIHLHO IPEeaMETa CIIopa, Ha BO3MEIIICHHIE
CYIEOHBIX PAcXOI0B OOYCIOBJICHO TaKXke aKTMBHOM pOJIbIO TaKOTO JIMIIA B IIPOIIECCE
U 3alIUTON UM cBomx mpaB. M3 Takoro monnmanus pekomeHgauuii [Mpesuanyma BAC
P®, n3n0XeHHBIX B yKa3aHHOM MH()OPMALIMOHHOM IMMCbMeE, UCXOIMIa KOJIIETUs Cyaeit
BAC PO, nrepenasas aeno B [1pesnauym BAC PO m1s1 mepecMoTpa B TTOpsIIKE HAI30-
pa cyneOHBIX aKTOB apOMTPaXKHbIX CYIOB IEPBOii, ane/UISIMOHHON U KacCallMOHHOM
WHCTAHIIMI, KOTOphIE, KaK CAeAyeT U3 UX TEKCTOB, COAEPKalu He PEKOMEHIOBAHHYIO
B I1. 14 mpwioxeHus K nHGopMamoHHoMy TiicbMy Ne 121 mo3uiuio cyna repBoit UH-
CTaHLINHU.

3. B ompenenenun BAC P® o nepenaue nena B IIpesnanym BAC P®D Takxke oTMeuaeT-
Cs1, UTO CY[ HE pa3pelaeT CIIop O MpaBaxX TPETHUX JIML, HO BHIHOCUT PeLIeHUE B MOJIb3Y
OMpeeIeHHOM CTOPOHBI, Ha KOTOPOW BBICTYIAET TPEThE JINLIO, HE 3asBIISIONIEe CaMO-
CTOSATEJIBHBIX TPeOOBAaHMII OTHOCUTEIBHO MpeamMeTa criopa. ClenoBaresibHO, TaKOe pe-
IIEHUE TAKXKE BBIHOCUTCS (XOTsI U KOCBEHHO) B I10JIb3Y TPETHETO JINLIA, HE 3asIBIISIOILErO
CaMOCTOSITENIbHBIX TPeOOBaHUII OTHOCUTEIBHO IIpeIMeTa CIOpa, IMOCKOJBKY K HEMY,
B YACTHOCTH, B JaJIbHEMIIIEM He OYIET 3asBIEHO PErpeccHOe TpeOOBAHUE U T. II.

Taxkoii moaxon K MOHMMAaHUIO 1IeJIU M Ha3HAYEHUsI NMHCTUTYTA yJacTUs B Jejie TPETbUX
JIMII, He 3asBJISIONINX CaMOCTOSTEIbHBIX TPeOOBAaHMIT OTHOCUTENIBHO TIpeaMeTa CIopa,
COOTHOCHTCSI C OCHOBAHUSIMU TIPUBJICUEHMS] HA3BAaHHBIX JIUII K YYacTHIO B e, ycTa-
HoBNeHHBIMU 4. 1 cT. 51 ATTK P®. [TockonbKy cyneOHbI aKT 10 ATy MOXET IMOBJIUSTh
Ha ¥X IIpaBa M 00SI3aHHOCTH B TOM YMCJI€ M OTPUIIATEIEHO, TPEThH JINIIA, HE 3asIBIISIIO-
IIHEe CAMOCTOSITEIPHBIX TPEOOBAaHMIT OTHOCUTENIBHO IIpeAMETa CIIOpa, BIIpaBe yIacTBO-
BaTh B JeJIe U 3aIIUINATHCS OT TAaKOTO BIMSHUS. TpeThe U0, He 3asBIISIONICe CaMO-
CTOSITEJIbHBIX TPEOOBAHUI OTHOCUTEIHLHO IIPEeIMETa CIopa, IIPUBIEKAECTCS K y4aCTHUIO
B JleJIe Ha CTOPOHE 100 UCTLA, 6o oTBeTynKa (4. 1 cT. 51 AITK P®) B cBsA3M ¢ TeM, UTO
y TaKOTO TPETHEro JIMIa UMEETCSI CAMOCTOSTEbHBIN MaTepUuaJlbHO-TIPAaBOBOM MHTEPEC
B OMpeAeieHHOM pa3pellieHuu (pe3yibTare) cropa. B 3aBUCMMOCTH OT XapakTepa U cOo-
JIEP>XXKaHUST 3TOTO CIopa OMPEAEIISIETCS] CTOPOHA, HA KOTOPOW Yy4acTBYET B JI€Jie TPEThE
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JIMLIO, HE 3asIBIISIIONIEe CAMOCTOSITEIbHBIX TPEOOBAHMI OTHOCUTEIBHO IIpeaMeTa criopa‘,
B cBsI31 ¢ aKTMBHBIM y4acTHEM B JIeJIe M 3alIUTOM ITpaB HEM30eKHO BOSHUKHOBEHUE CY-
IeOHBIX PACXOIOB, B TOM YHMCJIE M PaCXOIOB Ha IIPOe3, MPOKUBAHME, OTUIATY CYTOUHBIX
MIPEACTAaBUTEIISIM.

OTKa3 TPeThbUM JIMLIAM, He 3asIBJISIOIIUM CaMOCTOSITEIbHBIX TPEOOBaHU OTHOCUTEBHO
MpeaMeTa cropa, B IpaBe Ha BO3MEIIEHUE CYIeOHBIX PACXOI0B HE CIeIyeT U3 HOPMBI Y. |
cT. 110 ATTK P®, 110 TOYHOMY CMEBICITY KOTOPOI TaKOE MPaBO MPEAOCTABISETCS HE TOJb-
KO CTOPOHaM, HO U BCEM APYTUM JiMliaM, YIacCTBYIOIIMM B Jiejie, B TOM YMCJIe U B Cllyyae,
€CJIv JIULIa, YYaCTBYIOIIME B IeJie, He 3asBJIsI/IA CaMOCTOSITeIbHBIX TpeOoBaHui. Tak, oT-
BETUMK, HECMOTPSI Ha OTCYTCTBUE CAMOCTOSITEIbHBIX TpeOOBaHU, HE JIMILIEH MpaBa Ha
BO3MEIIEHUE CYIeOHBIX pacXo10B. B CBsI3M C 3TUM JMIlIeHWEe Ha3BaHHOTO MTpaBa TPETbUX
JIUL, HE 3asBJSIONIUX CAMOCTOSITEIbHBIX TPEOOBAaHUI OTHOCUTEIBLHO MpeaMeTa criopa,
HCXO/IS U3 IPUHLIMIIA PABHOM CyIeOHOM 3aIMThI ITpaB U 3aKOHHBIX MHTEPECOB BCEX JIUII,
yyactBytomux B gejie (4. 2 cr. 7 AIIK P®), He MoXeT OCHOBBIBATLCSI Ha OTCYTCTBUU
y TaKMX JIML[ CAMOCTOSITEIbHBIX TpeboBaHUl. To 006CTOATENBCTBO, UTO TPETHU JIulia 6e3
CaMOCTOSITEJIbHBIX TPeOOBaHWI BBICTYIAIOT B Jiejie Ha CTOPOHE MCTLA WJIM OTBETYMKA
(4. 1 c1. 51 ATIK P®), Takke He UCKIIIOUAET MPaBO TAKMX TPEThMX JIMIl Ha BO3MEILIEHUE
CyleOHBIX PACXOI0B, ITOCKOJbKY OHM CaMOCTOSITEIbHO 3aMHTEPECOBAHbI’ B OTIPEIe/ICH-
HOM ucxoje (pe3ysibTaTe) cyaeOHOro pa3onpaTeabCcTBa, y9acTBYSI B KOTOPOM He CBSI3aHbI
1 HE OrpaHUYEeHbl HU MO3ULIMEN, HA TPeOOBaHUSIMMU JIMIIa, Ha Ybell CTOPOHE YYaCTBYIOT.
ITpu 5TOM HU UCTeLl, HU OTBETYMK, Ha CTOPOHE KOTOPBIX YYACTBYIOT B JieJie TPEThbU Julia
0e3 caMOCTOSITeJIbHBIX TPeOOBaHUM, HE KOMIIEHCUPYIOT UM CYAeOHbIe PacXObl, CBSI-
3aHHBIE C YYaCTUEM B JieJie, TO3TOMY apOUTPaKHOE MPOoliecCyalbHOe 3aKOHOIATEIbCTBO
HE CTaBUT IPaBO JIMII, YYaCTBYIOIIUX B JeJie, Ha BO3MEIIeHUe CyIeOHbIX PacCXOIOB B 3a-
BUCHMOCTb OT TOTO, Ha Ybeif CTOPOHE OHU BBICTYIAIOT.

B KoMMeHTHpYyeMOM fejie MHCIIEKIINS 3alllMIaia CBOe MPaBO OIEPATUBHOTO yIIpaBJie-
HHSI, OCHOBAaHMEM [IJISI BOSHUKHOBEHHS KOTOPOTO MOCIIYKIJIO OCIIOPEHHOE pacIopsi-
JKEeHUEe TOCymapcTBeHHOTro opraHa. OOCTOATENbCTBA Hejia CBUACTEIBCTBYIOT O 3HAUM-
TEJbHOM IIEHHOCTU OJ1ara — IIpaBa OIEePaTUBHOTO YIIPABICHUS, Il 3aIIUTH KOTOPOTO
WHCMEKIIMS Yy4acTBOBaja B Aejie B KAUECTBE TPEThETO JiMlia, HE 3asiBJISIIOIIETO CaMO-
CTOSITEJIbHBIX TPeOOBaHWIT OTHOCHUTEBHO TIpeaMeTa cropa. OTKa3aB B IIpM3HAHWU Ha-
3BAHHOIO PACIOPSIKEHUSI HEACHCTBUTENbHBIM, CYA MPUHSI CyAeOHBIA aKT HE TOJbKO
B MOJIB3Y TOCYIAPCTBEHHOIO OpraHa, paclopsKeHHe KOTOPOTo OBIIIO OCIIOPEHO, HO U
B TI0JTb3Y MHCIIEKIINH, KOTOpasi B CHITy TAKOTO CyIeOHOTO aKTa CoXpaHmIa (3almnTuia)
CBO€ BellHoe TpaBo. [ToaToMy 0TKa3 MHCIIEKIIMU B BO3MEIIEHUU CyIeOHBIX U3IEPKEK,
CBSI3aHHBIX C YIaCTHEM B JIejIe, TI0 CYIIEeCTBY BO3JIaraeT Ha JINIIO, YCITCITHO 3alllUTUBIICE
CBOE TIPaBO, OpeMs CyIeOHBIX PACXOIOB, YTO IMMPOTUBOPEUYUT IMPUHIIATIAM pacIipeaesie-
HUS CyIeOHBIX pacXomoB, ycTaHOBIeHHBIM cT. 110, 111 ATTK PO.

4 Cm.: Abosa T.E. Tpemou auya 6 epaxcoanckom npouecce (eraéa XVII Kypca cosemckoeo epaxcdanckoeo npoyec-
cyanvroeo npaea / nod ped. A.A. Meavhuxosa. T. 1. M.: Hayka, 1981) // Abosa T.E. H36pannvie mpyodel. Ipaxc-
danckuil u apoumpaxcuuiii npoyecc. Ipaxcoanckoe u xo3siicmgenroe npago. M., 2007. C. 163—166; Yeuom JI. M.
Yuacmuuku epaxcoanckoeo npouecca // Hewom J[. M. H36pannsie mpyodet no epaxcoarckomy npoyeccy. CII6., 2005.
C. 180.

3 Cm.: Abosa T.E. Ykas3. cou. C. 163; Yewom JI.M. Ykas3. cou. C. 180.
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