BecTHuK PefepanbHoro apbutpaxHoro cyaa Cesepo-KaBkasckoro okpyra N2 1 (3) 2011

Te3UCHl IOKJI1a10B
Hay4YHO-ITPAKTUYECKOMN
KOH(pEepEeHIIUHU, TIOCBAIIEHHOU
15-nmetnro ®PAC CKO

12 HOABPA 2010 I B ®AC CKO COCTOANACH
HAYYHO-MPAKTUYECKAA KOH®EPEHLUNA HA TEMY
«CNOCOBbbI BAWNTbI TPAXKAAHCKNX MPAB, MPUMEHAEMbIX
APBUTPAXHBIMU CYOAMW. AKTYAJIbHbIE NMPOBJIEMBI.
COBPEMEHHOE COCTOAHWUE N MEPCMNEKTWBbI PA3BUTUA»,
NOCBALWEHHAA NMATHAOUATUNETUIO CYOA.

Ha xoHdepeHIIUN BEICTYNIMIN C [OKTaJaMU yIeHble U IOPUCTHI-IPAKTUKU. Tak, Cyabs
Koncrurynuonsoro Cyza PO 3aciayxeHHbIH opucT PO, 1okTOp IopundecKkux HaykK, po-
deccop H.C. BoHZaph pacKphLT TeMY «3alIUTa PaXXAAHCKUX MPAaB KOHCTUTYIIMOHHBIM
U apOUTpaKHBIM IIPABOCYAYEM: MOJTHOMOYMS pa3Hble, LIelb — OfHa». OH yKa3as, 4To
npucymas KC PO 1 apbuTpaxHBEIM CyZjlaM CaMOCTOSTENbHOCTD B PEIIEHIH BO3JIOKEHHBIX
Ha HUX 33/]a4 ¥ HaJuuue coOOCTBEHHBIX ToHOMouni — korga KC PO ymoiHOMOYeH pas-
pelaTh BOIPOCH KOHCTUTYIIMOHHOCTY HOPMAaTUBHBIX IIPABOBBIX aKTOB, KPYI' KOTOPBIX
ovepueH cT. 125 KoHcrurynuu PO, a apbuTpakHble Cybl BRICTYIAIOT B KAYeCTBE CIela-
JIM3UPOBAHHOTO CyZAeOHO-I0PUCAUKIIMOHHOTO MeXaHU3Ma pa3pelleHus SKOHOMUIeCKUX
CIIOPOB — He TOJIBKO He UCKJIIOYalOT, HO, HAIPOTUB, IPEAIOoIaraloT HeoOX0AUMOCTh UX
TECHOT'0 B3aMMO/IEMCTBU A, HATIPAaBJIEHHOTO B KOHEUHOM cUeTe Ha obecIieyeHrie BEPXOBEH-
CTBa [IPaBa, 3alIUTY IPaB U CBOOOJ rpaxjaH.

XapakTep B3aMMO/IEHCTBIA KOHCTUTYIMOHHOT'O ¥ apOUTPaKHOT'O IIPAaBOCY/¥sl BO MHOTOM
otpeenseTcs caMoit mpupozoi peunteHnit KC PO xak mpaBoycTaHOBUTENbHBIX UCTOYHU-
KOB IIpaBa 0coboro poja, 06;1aalonx HOpMaTHBHO-AOKTPUHATBHBIM XapaKTepOM.
Bo3zgeiicTBue dpesepasbHOrO KOHCTUTYIIIOHHOTO IPABOCYAUS Ha apOUTPaKHOE CYAOIPO-
M3BOZCTBO NIPOABAeTCA ABOsAKO. C 0HON CTOPOHBIL, 3T0 BiausAHMe penteHnil KC PO o kon-
CTUTYIIMOHHOCTH HOPM MaTepUaJbHOIO MpaBa M3 06JaCTU PHIHOYHOTO 3aKOHOJATEIb-
CTBa, C [PyrOl CTOPOHEL, IpeMeTOM KOHCTUTYLIHOHHOT'O KOHTPOJIA HepeJKO CTAHOBATCA
apbuTpaxHO-IIpolieccyaIbHbIe BOIIPOCHI, Kacalollyecs caMoro mopsagKa, Ipoueayp pea-
JIM3aIUY [IpaBa Ha CyZeOHYIO 3aIUTY TOCPeCTBOM apOUTPAKHOTO CYAOIPOU3BOACTBA.
KC P® HeogHOKpaTHO 0obOpamiaics K BOIPOCAM HOPMATHBHOTO COZAEp)KaHUSA TpaxKJaH-
CKUX IIpaB, K OLleHKe HOPM U MHCTUTYTOB TPaKZaHCKOM U MHBIX OTpacjiell pplHOYHOTO
3aKOHOZIaTeNbCTBA, COCTABJAIIINX MaTepUalbHO-TIPEJIMETHYIO OCHOBY apOUTPaKHO-
npoleccyaabHBIX CIIOPOB.

Bnusuue penrennii KC PO Ha apbuTpakHble IpolleccyaIbHble OTHOIIEHNU S BeChMa aKTHB-
Ho. Tospko 3a npomeamuii roz (¢ 1 Hosabpsa 2009 r. no 1 Hoabps 2010 r.) KC PO 6v110 pu-
HATO 50 peleHwuit, B KOTOPHIX 06:kanoBanuch HopMbl AITK PO. BmecTe ¢ TeM 3Ta ZeATenb-
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HOCTb He OTPaHMYMBAETCA IIPUBEIeHUEM B COCTOAHHE KOHCTUTYLIMOHHOCTHU OTZAEIbHBIX
HopM AIIK P®. BaskHoe 3HaYeHHeE 37IeCh UMEET, B YaCTHOCTU, 0O0CHOBAHHUE U Pa3BUTHE
BeITeKaromel u3 Koncrurynnu PO KoHIENTyanbHON MOZEIHN apOUTPaKHOTO CYAOIPOU3-
BOJICTBA, KOTOpas XapaKTepU3yeTCs KaK MPUHIUHUATBHBIM €[UHCTBOM apOUTPakKHOTO
Y TPaXJaHCKOTO TIpoliecca, TaK U oNpeZieIeHHBIMU OTJINIUAMU 3TUX JBYX OTHOCUTENBHO
CaMOCTOATEIBHBIX GOPM CYZOTIPOM3BO/ICTBA.

Bmecte ¢ Tem B3aumooTHomeHuA KC PO 1 apbuTpakHbIX CyZI0B He CBOAATCS K OJHOCTO-

POHHEMY BO3eHCTBUIO KOHCTUTYIL[MOHHOTO IIPABOCYAUS Ha apOUTpakHOe CYAOIpPOU3-

BOZCTBO. Ba’KHO UMETH B BUZY, UTO apOUTPAKHBIE CYZbI, KAK U CYZbI 001l IOPUCAUKIINH,

bakTUYeCKU ABIAIOTCA «COYYaCTHUKAMU» KOHCTUTYIIIOHHOTO KOHTPOJIS TI0 BOIIPOCAM

UX BeZleHUs. Peuyb UeT pesk/ie Bcero 06 MHUITMUPOBAHUH IIPOLEYP KOHCTUTYIIMOHHOTO

KOHTpOJIA. Y4yacTue apOUTPaKHBIX CYZ0B B MHUIIMMPOBAHUU TPOLEAYDP KOHCTUTYI[UOH-

HOI'0 KOHTPOJIA, KaK IIOKasblBaeT IIPaKTHUKa B IIeJIOM IO CTpaHe, ABIAETCA AOCTATOYHO

aKTUBHOU (pOPMOU UX IyOJUIHO-BIACTHOM e ATENTbHOCTH.

BaxHO 06paTHUTh BHUMAaHNE U HA TO 0OCTOATEIBCTBO, YTO, HECMOTPS HAa aKTUBHBIE TIPO-

I[ECCHI COBEPIIEHCTBOBAHUS apOUTPaKHO-TIPOIIECCYaNbHOTO U IPYTUX OTpacjeil 3aKOHO-

JlaTenbCTBa, KomndecTBo obpatieruii B KC PO co cTopoHbI apOUTPaKHBIX CYA0B OCTAeTCs

B IleJIoM cTabunbHBIM. HanpoTus, mpoBeZieHHasA pepopMa KOHCTUTYIIMOHHOTO CYZOIIPO-

WU3BOJCTBA ZlaeT OCHOBAHUSA I'OBOPUTDH O IOBBIIIEHUM YPOBHA B3aUMOJEWUCTBUA MEXIY

KC P® u cyzaMu UHBIX BUZIOB IOPUCAUKIINH, BKIIOYasa apOUTPaKHbIE CYZEL.

BricTynuBIIasgs HaKOHGepeHINI3aBeAyIomasskadeapoirpaxkaanckoromnpabakybanckoro

roCyZapcTBEHHOTO YHUBEPCUTETA ZOKTOP IopuAndeckux Hayk JI.B. I[leHHUKOBa OTMETH-

JIa B CBOeM Jioknazie «[ [uBuInCTHYeCKas JOKTPUHA Ha CTy:Kbe MHTEePeCOB apOUTpakHOTO

[IpaBOCY/UA» HECKOJIBKO XapaKTEePUCTUK IIPeJIIPUHUMATENbCKOH AeATeNTbHOCTH.

1. OHa Bcerza I0JKHA OBITH COIIMANBHO OTBETCTBEHHOM, T.€. COYETaTh JUYHYIO BHITOAY
1 00IeCTBEHHYIO IT0Tb3Y. [IpeANpUHIMATENbCTBO AOKHO «<KOPMUTb, OZIeBaTh U 3aHU-
MaTh ZeJIOM Hapo/», IyMaTh 06 3TOM Hapoze KaK O COBOKYITHOM HaeMHOM pabOTHUKE.
Oznnaxo Poccutickuii cor03 IPOMBIIIJIEHHUKOB U ITpeAlIpUHUMAaTe el BEICTYIINII C UHU-
nuatuBoi 60-4acoBoit paboueit Hegenu (BMecTo 40-4acoBOi) U OTMEHBI CYIECTBEH-
HBIX TPYZOBBIX rapaHTuii (M3MeHeHUe TPYAOBOIO JIOr0BOPa, 3aKIYeHre B GOBIIMH-
CTBe CJIy4aeB CPOYHOI'0 TPYZAOBOI'O ZIOrOBOPA).

2. [leATeTBHOCTD 3Ta 00A3aTENBHO JOMKHA OBITH NPOM3BOAUTENbHOH. He crekymsamus
BaJIIOTOH U IIeHHBIMU OyMaraMu, He Iepelpojaka TOTOBOTO TOBApa U KpeAUTOBAHME
TIOZl BLICOKUIA TIPOIIEHT, a COo3Zaomas HeobX0AUMYIO JIIOAM MPOAYKIINIO, Pa3BUBAIO-
mas OTe4YeCTBEHHOE MPOMBIIIEHHOE U CeTbCKOXO3AWCTBEHHOE IPOM3BOJACTBO, TEM
CaMBIM YKpeILIAIasd S9KOHOMUKY CTPaHBIL.

3. [lpeanpuHUMAaTENBCTBO JOJJKHO COCTAaBJIATb OCHOBY KM3HeZAeATEeNbHOCTH IOCy-
ZlapcTBa.

Poccuiickas IUBUJINCTAYECKAS JOKTPUHA, CIyKa apOUTPaKHOMY IIPaBOCYAUIO, POCCUH-

CKOMY T'OCYZIapCTBY, SKOHOMUKE CTPaHBI U «€T0 BEJUYECTBY HApOAY», 0Osg3aHa MOATOJ-

KHYTb 3aKOHOZaTend oTpasuTh B 'K PO HOBoe mOHMMaHUe MpeANpUHUMATENbCKOH Jes-

TeJbHOCTHU. IIoZ IpeAIprHUMAaTeIbCTBOM JOKHA IOHMMAThCA He TOJIBKO AeATeIbHOCTh

CaMOCTOATEeIbHAS, PUCKOBASA U 3aperUCTPUPOBaHHAA. DTa [eATeNbHOCTh 0053aHa OBITh

COITMAIPHO OTBETCTBEHHOM, IPOU3BOJAUTEIBHOM, JOOPOCOBECTHOM, COCTABIATh OCHOBY

KU3HeZeATeIbHOCTY POCCUMCKOr0 rocyZapcTBa.
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B.Il. KamblmmaHCKW#, 3aBeAyomuil KadpeApoil rpaxAaHCKoro mpaBa KybaHckoro rocy-
JApCTBEHHOr'0 arpapHoro yHuBepcuteTa, gupekTop CeBepo-KaBkasckoro HaydHO-
UCC/IeI0BATENbCKOTO MHCTUTYTA aKTYaJbHBIX NMPOOJIEM COBPEMEHHOTO IIPaBa, JOKTOP
IOpUANYECKUX HAyK, PaccKasajl O HEKOTOPBIX MpobieMax MpUMEHEHUS 3aKOHOJATelb-
CTBa, PETYJIMPYIOMETO 3aKYIIKA TOBAPOB U BBIMIOJHEHUE PabOT A TOCYAApCTBEHHBIX
Y MYHULIMIIQJIBHBIX HYX /. [10 ero MHeHUIO, «3aKyNKHU /I TOCYZlapCTBEHHBIX U MyHUIIU-
HalbHBIX HYX/» 1 «00pbba ¢ KoppymIueil» B IocIeiHee BpeMs Bee Jallle 3ByJaT B e[JUHOM
KOHTEKCTe.

U peno 31eck yKe 06CTOUT He B 04epeHON MONTUTUIEeCKON KaMIaHWH C LIETbI0 TOAHATH
peNTHHIa BBICIIETO NOJTUTUYECKOT'0 PYKOBOJCTBA CTPAHBL, @ B BOSHUKHOBEHUU pPealbHON
YTPO3bI 5KOHOMUYECKOU U TOCYZapCTBEHHOM 6e30IacHOCTH. V13 Tpex cTaauii IpoBeJeH s
roCyZapCTBEHHBIX 3aKYIIOK JIydllle BCEro KOHTPOJIUPYETCA TOJbKO BTOpas — pasMelle-
HUe 3aKa3a Ha opunrasbHOM caiiTe. OcTayibHbIE Be — YCTAHOBJIEHNUE HAYaIbHOMN LIeHBI
(mepBas cTaZuisg) U UCIIOJHEHNE KOHTPAKTA (TPEThA CTa/VsA) — 3aKOHOJATEbHO PETyIu-
PYIOTCS Ha IOPSZIOK XyKe. VIMEHHO Ha 3TUX CTaAUAX OOBIYHO U BOSHUKAIOT KOPPYTIIIUOH-
HBIe pUcKU. [IpobieMa KOpPYIIMY IPY Pa3MelleHNU r0Cc3aKa3oB B 3JIEKTPOHHOU dpopMe
IIPOZIOJKAET OCTAaBAThCA aKTYalbHOM.

B jokJiazie 6BUI0 BEIBEIEHO HECKOJIBKO CHCTEMHBIX IPO6JIEM, KacaroIUXCs IPOBeeHUs
TOCyZapCTBEHHBIX 3aKYIOK M HYXJAIOMUXCA B peIleHUU: IPO6IEMBl OIpeZeseHUs
HavaJIbHBIX 3aKyTIOYHHBIX [[eH; TpobJieMa MOMBITOK 3aKa34YMKa HCKYCCTBEHHO OTPAHUYUTD
KPYT YYaCTHUKOB TOPrOB; NOPAZOK GOPMUPOBAHUS ¥ 0OOCHOBAHHOCTU CaMOH TocyzAap-
CTBEHHOU MOTpeb6HOCTH; MpobieMa CroBopa yYaCTHUKOB TOPTOB, OTCYTCTBUE CJIOXKUB-
meiicsa eANHOM CyeOHOM MPaKTUKU 10 HEKOTOPHIM KaTETOPHUIM CIIOPOB, BO3HUKAIOIIUX
IIpU IPOBEe/IEHUHU 3JIeKTPOHHBIX TOPIOB.

I0.A. TlomoBa, 3aBezylomas KadeApod Tpa)XZaHCKOTO IIPOIECCyalbHOTO IIpaBa
Kyb6aHCcKOro rocyzapCTBEHHOTO arpapHOTO YHUBEPCUTETA, JOKTOP IOPUANIECKUX HAYK,
IpeZCcTaBuIa I0KIa Ha TeMy «EJUHCTBO TpakJaHCKOM poIieccyanbHON GOPMBL 1 HEKO-
TOpbIe 0COOEHHOCTY PACCMOTPEHUS €N B Cye apOUTpaKHOM I0PUCIUKIIUN».

YyeHas oTMeTHJIa, YTO QYHKIUIO TPABOCYAMS OCYIIECTBJAIOT KakK CyAbl OOIIel, Tak
U apOUTpa)KHOW IOPUCAUKIIMK, HO BO3HUKAET BOIPOC O TOM, [OYEMY HE OTPa’KeHO
B Koncrutymuu PO apburpaskHoe cyzompousBozicTBO. OCHOBaHMEM /I OIpeZeeHMs
B YKa3aHHOM JJOKYMEHTe TOJIBKO I'Pa’KAAHCKOr0 CyAOIPOU3BO/CTBA U HEBKJIIOUeHU apOUT-
PaKHOTO CYZIOTIPOM3BOACTBA CIAYeT CUNTATh eVHBIN IIpeAMeT CyAe6HOro pa3bupareb-
CTBa U IIpeIMeT CyAeOHOM 3alUThI — 3TO CTIOPbL, BO3HUKAIOIIVE U3 IPAKIAHCKUX (B IIUPO-
KOM CMBICJIE TOTO CJIOBA) ITPABOOTHOIIEHNH, HE3aBUCUMO OT CyO'bEKTHOTO cocTaBa. EanHa
U LleJIb — 3alllUTa HapyLIeHHBIX IIPaB, CBOOOJ, 3aKOHHBIX MHTEPECOB CYO'bEKTOB CIIOPHBIX
I'PaXXIaHCKUX MIPABOOTHOIIEHUN.

CyTh TpakJaHCKOM IIPOIlecCyaabHON GOPMBI COCTOUT B TOM, YTO OHA PETYIUPYET IIpa-
BOBbIE OTHOIIEHUS MEXKY CYZOM ¥ BCEMHU JIPYTUMU CyObeKTaMU rpakJaHCKUX IPOIlec-
CyaJbHBIX OTHOLIEHUH, YYaCTBYIOUINX B PACCMOTPEHUM U pa3pelleHUH TIpakJaHCKUX
nes. TouHoe cobtofieHre HOPM IIPOIleccya bHOTO 3aKOHOATENbCTBA B CyZe obecnedn-
BaeTcsA CTPOrMMHU IIPOLecCyalbHBIMU CAaHKIIUAMH, BILJIOTH J0 OTMEHBI COCTOSBLIET0OCH
cyzebHoro pemenusa. Ha 3To ykaseiBatoT HOpMbI I'TIK PO u ATIK P® o 6e3ycioBHOI
OTMeHe pellleHH [IpY HapyllleHuK HOpM IIpolieccyabHoro npasa (4. 2 ct. 364 I'TIK PO,
4. 4 cT. 270 AITK P®).
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A.H. Xepeb110B, mpodeccop kadeapbl KOHCTUTYIIHOHHOTO U aIMUHUACTPATUBHOTO [TpaBa
['OY BIIO «KpacHozapckuii rocyZapCTBEHHBIM YHUBEPCUTET KYJIbTYPBl U UCKYCCTB»,
JOKTOD IOPUANYECKUX HAYK, OCBETIUI IIPOOIEMHI 3aIIUTHl IyOIMYHOTO MHTepeca apouT-
PaKHBIM CYZIOM, YKa3aB, UTO 3a/laueii apOUTPaKHBIX CYAOB ABJAETCA 3alUTa 3aKOHHBIX
WMHTEPECOB JNI]. 3aKOHHbIE HMHTEPECH!, 3allUIaeMble apOUTPaKHBIM CYAOM, AEATCA Ha
YaCTHBIE U TyOIMYHbIE.

3aKOHHBIN MHTepec NOHMMaeTCA B IIMPOKOM U Y3KOM CMBbICIaX. B IIMpoOKOM cMEbICIe
3aKOHHBI MHTEpeC eCTh KaK 3aKpeIlJIeHHOe B CyOBbeKTUBHOM IIpaBe U OOA3aHHOCTH,
TaK U HEelOCPeJCTBEHHO OTPAaXKEHHOE B IIPaBe MM BBITEKAIOIIee U3 ero o6IIero cMbIcia
rapaHTHPOBaHHOE T'OCYZApCTBOM NPOCTOEe IOPUANYECKOE 03BOJEeHNEe. B y3KOM cMBICTe
3aKOHHBIN MHTEpeC IIOHNMaeTcd KaK HelloCpeICTBEHHO OTpaXKkeHHOe B IIpaBe WJIU BBITeE-
Karollee 13 ero 06IIero CMbIC/Ia FapaHTHPOBAHHOE I'OCYAaPCTBOM IIPOCTOE IOPUAUYECKOE
Jl03BoJIeHHe. B coBpeMeHHOM OTeueCcTBEHHON IOpUAUYECKON Hayke MPUHATO JAENUThb
3aKOHHBIN MHTEpeC Ha YaCTHBIN U My6nnvHbIi. OZHAKO HET e[JUHCTBA MHEHUI 10 BOIIPO-
Cy O TIOHATHHY IyOIMYHOTO UHTEpeca.

[ TIOHMMAaHUA CYIIHOCTH TYOGJUYHOTO 3aKOHHOTO HWHTEpeca KIIOYEeBBIM SIBISET-
cs1 BOJIEBOE V/IOBJIETBOPEHUE MOTPEOHOCTU CYyOBEKTa, BhHIpaKEHHOE B HOPMAaTHUBHO-
[IpaBOBOM IpeJIHUCAaHUM B BHUJE OPUAUYECKOU [JO3BOJEHHOCTHU II0Jb30BaThCA
6saroM (OCHOBHOH 2JIEMEHT) M IMOJb30BAaThCS 3alUTON 3Toro Oiara (popmanbHO-
obecleYynuTeNIbHBIHA 3JIEMEHT).

[Ty6nmvyHas IpUpoAa pacCMaTpUBAaeMOT0 MHTepeca 3aKJII0YaeTcsd B TOM, YTO JAAHHBIN
HWHTepec BEIpaXkeH B CUCTEME JIeHCTBYIOMNX IIO3UTUBHBIX IPaBOBBIX HOPM, UCXOAALIUX
OT TOCYZapCTBa U UM 0OecleyeHHBIX. B OTIMYMe OT My6IMYHOTO YaCTHHIN 3aKOHHBIIN
HMHTepecC BhITEKaeT U3 MIOJOXKEHUMN JoroBopa MeX/y KOHKPETHO Ollpe/ieIeHHBIMU CTO-
pOHaMH, B KOTOPOM BBIP)KAIOTCSA HE TOJNBKO IIpaBa U 00S3aHHOCTHU JAHHBIX CTOPOH,
HO U UX UHTepecCHL.

Taxum o6pa3om, apOUTpaKHbBIE CYZbL, KaK, BIPOYEM, U CYZBI 00l IOPUCANKIINY, 3aII1-
AT TPEUMYIIeCTBEHHO MYyOIMYHBINA 3aKOHHBIA UHTEPEC, U CIHOCOOBI 3alIUTHI 3TOTO
WHTepeca 3/1ech He UMeIOT 3HaueHus1. OHU MOTYT ObITh KaK UCKOBBIMU, TaK U HEUCKOBBI-
MU, 4TO 00YCIOBIMBAETCA CAMOM IPUPO/O MO3UTHUBHOTO MTPABA.

V.M. Jleneka, cyapsa ®AC CKO, kaHauzaT 10puAUYecKUX HayK, pacckasaja o Iepe-
cMOTpe cyZneOHBIX aKTOB B ¢enepanbHoii cucteme CIIIA. B CIIIA co3zaHa ABoWHas
cyZebHas cucrema, cocrosimas u3 denepanbHON CyAeOHOM CHCTEMBI U CyZeOHBIX
CHCTEM IITAaTOB, KaXJasd W3 KOTOPBIX HMe€eT CBOI0 HCTOPUI0O U OTIWYUTEJbHBIE
ocobennoctu. PenepanbHasn cygebHas cucTeMa BKJIIoYaeT B cebs paifoHHBIe (Iuc-
TPUKTHBIE) ¢eziepasbHble CyABl IIepBON HHCTAHLWM, OKPY)XHBIE alesIAlHOHHbIe
cyasl 1 BepxoBHbi# cyz CIIA. B dezepaibHyIO CyZeOHYIO CHUCTEMY BXOAAT TaKXKe
crelnuaau3upoBaHHbIE CYAbIL.

CyzaMu nepBoy MHCTAHIIUU ABJIANUCH PAaHOHHEBIE U OKPY’KHBIE cyZAbl. DyHKIIUY ames-
JIAITMOHHON WHCTAHIIMM MCIOMHAT BepxoBHBIM cya CIIIA, Harpyska KOTOpOTo Oblia
CTOJIb BEJHUKA, 4TO 06 3¢GeKTUBHOCTH MPaBOCYAUs He MOIJIO GBITh U pevu. B mocie-
AyIolieM ObIN CO3JaHbI alle/UIALMOHHbBIE OKPYKHBIE CyAbl. [Ipy 3TOM BepXOBHBIN Cy7
ABJIAJICA aleJJIALNOHHON MHCTaHIMel II0 pellleHUAM, BbHIHECEHHBIM BBICIIMMU Cyja-
My mraToB. [lo BceM ApyruM KaTeropuaM Jes IpeAycMaTpUBaJoCh aleslaAluoHHOe
00XaI0BaHUE TOJTHKO B OKPY KHBIE aNeIAIMOHHbIE CYABL. B 1925 I. GBI MPUHSAT 3aK0-
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HOJIaTEJIbHBIA aKT, KOTOPBIH TOJIOX U KOHEI] 00s3aTeIbHOU ane/IAIHOHHON QYHKIIU
BepxoBHOrO Cyza, COXpaHUB aBTOMAaTHUYeCcKOe IIPaBo Ha obpaljeHue B BepXoBHEIH Cy/
TOJIBKO B HEKOTOPBIX CIyUasX.

B 1925 r. OBUT MPUHAT ellle OAWH aKT, KOTOPbI MMeJ HEMOCPEACTBEHHOE OTHOIIEHUE
K cyze6Holi cucteme CIIIA. BriepBrie 3a 65 jieT 6bla U3MeHEHa CUCTeMa OKPY)KHBIX amesl-
JIILIMOHHBIX CYZIOB. B CBA3M ¢ TeM, 4TO BepXoBHEIH cyz Bee 6oJIblie U 60Iblle KOHIIEHTPHU-
pOBaJ CBOe BHUMaHUe Ha KOHCTUTYIIMOHHBIX BOIIPOCax, dpesepanbHble ale/IAINOHHbIe
CYZBI CTQJIU CyZaMU TIOCTeAHEN NHCTAHIIUY 1 OABJIAIONIero 60IbIIUHCTBA el

B Hacrosmee Bpems B CIITA HacuuThiBaeTcs 13 ane/UIAIMOHHBIX CYZO0B: OAVH B dhesiepab-
HOM okpyre Komym6usi, 11 — B KaXKJOM U3 aleUIALUOHHBIX OKPYTOB, OXBATHIBAIOIIUX
TeppuTopHio oT 3 A0 10 MTAaTOB ¥ MMEIOUIMX CBOM OQHUIMATbHBIN HOMEp, U, HAaKOHell,
yupexZeHHBIH B 1982 I. Ane/UIALMOHHBIN cya desepasbHOM OPUCAUKIINN, KOTOPBIH
paccMarpuBaet XKano0bl 0 TAMOXKEHHBIM U ITATEHTHBIM /ieJlaM U KaJIo0bl Ha pelleHus
[IpeTeH3uoHHOrO Cyza.

Ane/IALMOHHEBIE CYZBl UT'PAIOT ABOMHYIO posib. C OZHON CTOPOHBI, UX POJIb 3aKII09aeTcs
B HUCITIPABJIEHUU OIIUOOK, AOMYIIEHHBIX [IPU BHIHECEHUU aKTOB KaK HUKECTOSIIUMU Cya-
MU, TaK U aIMUHUCTPATUBHBIMU OpraHaMU, a TaK»Ke KOHTPOJIe IPaBOIPUMEHUTETbHON
MIPAaKTUKU KaK HAallMOHAJbHOI'O 3aKOHOZATENIbCTBA, TAK U 3aKOHOAATENbCTB OT/E/IbHBIX
mTaToB. Bropas QpyHKINA cyZa COCTOUT B TOM, UTO Ha CTAJMH ale/UIALNOHHOIO IIPOU3-
BOJICTBA OTOMPAIOTCSA BOIPOCH, KOTOPBIE 3aTPArUBAIOT MOJOXKEHUS KOHCTUTYIIVH CTPa-
HBI U MOL'YT CTaTh IIPeMEeTOM paccMoTpeHuA BepxosHoro cyza CIIA.

O.JI. Pacckasos, cyzpa ®AC CKO, mOKTOp IOpUAWYECKUX HayK, U3J0XKUI OCHOBHEIE
HaTpaBJeHUs COBEPIIEHCTBOBAHUS CIIOCOOOB 3alUTHl U IOCTEAYIONIel peaau3aliuu
IIpaB aKIMOHEPOB. B f0KJIa/ie OBLIO OTMEYEHO, YTO OZIHUM M3 OCHOBHBIX Ha4yaJl IPakJaH-
CKOT'0 3aKOHO/aTeIbCTBA ABJAETCA obecreueHre BOCCTAHOBIEHN A HapyIIeHHBIX IIPaB, UX
cyzebHas 3amuTa. 3aKTa IPaB YYaCTHUKA I0PUANYECKOTO JIUIA TIOCPEICTBOM CyAeOHBIX
WHCTAHIUH HA CETOAHSAIIHUH IeHb ABJIAETCA OCHOBHBIM CPEJICTBOM 3aIIUTEL. [IpobIeMEl,
CBsI3aHHBIE C NTpaBaMM aKIMOHEpPOB, MOXKHO IO pa3ZieIUTh Ha JBe KaTeropuu: Kacaro-
muecsd NpaB Ha aKIMIo U OTHOCAIIMeEC K peajn3aliy 1paB, YA0CTOBEPEHHBIX aKIIUAMU.
K ocHOBHBIM ITpaBaM aKLIMOHEPOB MOKHO OTHECTU: IIPABO HA AUBU/EH/, IPABO HA TUKBU-
JAIIIOHHYIO KBOTY, IIPAaBO Ha yIpaBieHue obIecTBOM, TpaBo Ha nHpopMmaruio. Kaxaoe
13 NIPaBOMOYUN aKI[MOHepa IIOJJIeKUT 3alfuTe C HCII0Jb30BaHUEM CBOEro oIlpefiesieH-
HOT'O JIeMCTBYIOIUM 3aKOHOATeNbCTBOM cIIoco6a. 3amuTa IpaB aKI[MOHEPOB OCYIIECT-
BJISIETCS TOCPEZCTBOM OOpalleHus B apOUTpakKHble CyZbl, a TAKXKE B YIOJHOMOUEHHBII
aAMUHUCTPATUBHBIN OpraH. B paMkax apOUTpakHOTO CYAONPOU3BOJCTBA B MOCTIEAHEE
BpeM:A IIPOU30LLJIO YIOpAZOYeHHe HOPMAaTUBHOH perlaMeHTalluy Ipolefyphl PacCMOT-
PEHUA KOPIIOPAaTUBHBIX CIIOPOB.

K 4uciy KOpIopaTUBHBIX CIIOPOB, pacCMaTPUBAEMBIX CYAMU C y9acTHeM aKIIMOHEPOB,
MOXHO OTHECTH: CIIOPBI, CBA3aHHBIE C BOSHUKHOBEHMEM, OCYIIEeCTBJIECHNEM U IIpeKpale-
HUEM TIpaBa cOOCTBEHHOCTU HA aKI[UU; CIIOPHI, CBI3aHHEIE C 00KaJI0OBAHUEM PelIeHUH,
IPUHUMaEeMBIX OpraHaMU YIIPaBJIeHUs X03UCTBEHHBIX OOIIECTB; CIIOPHI 0 UCKAM O TIPH-
3HAHWM HeJIeVCTBUTENbHBIMU C/IEJIOK, COBEPIIAEMBIX aKI[IOHEPHBIM OOIIECTBOM; CIIOPBI
0 COXpaHEeHUH OIpe/ieJIeHHOI'0 COCTaBa aKIMOHEPHOTO O0IIeCTBa.

Yny4ieHve KauecTBa 3aKOHOATeIbCTBA II03BOIUT 00eCIeYNTh CTAaOUIBHOCTD IPAKAaH-
CKOro 060pOTa, UCKJIIOUYUTh BO3MOXKXHOCTb HEZ0OPOCOBECTHOI'O MOBEJEHU KOHTpareH-
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TOB, 3aSBJISAIONINX UCKU O NMPU3HAHUY C/ENKU HeleHiCTBUTENbHOMN, B CBA3M € HecobIio-
JleHreM IIpolieflypbl BHYTPEHHUX KODIIOPATUBHBIX COIVIACOBAHUWM, a TaKKe IIOBBICUT
30 PeKTUBHOCTb Mep, HallpaBIE€HHBIX HA 3alIUTY IIPaB U 3aKOHHEIX MTHTEPECOB aKIIMOHE-
POB. B 11e;10M coBepIeHCTBOBaHME CIIOCOOO0B 3alUTHI TPaB aKI[MOHEPOB B IeHCTBYIOIIEM
3aKOHOZaTEeILCTBE HAllPaBJIEHO Ha YKpeIIeHHe TPaKAaHCKOro 060poTa U UCKIII0YeHUe
BO3MOXKHOCTE! 3/I0yIOTPebIEeHN S TIPABOM.

C.B. MopryHoB, cyabsa ApouTpakHoro cyza KpacHogapckoro kpas, KaHIUAAT IOpUAAYe-
CKUX HayK, OCBETUJ IIPOOJIeMBI 3aIIUTEL IpaBa COGCTBEHHOCTH U IPYTUX BEIIHBIX IIPaB
B apOUTpakHOM cyZe. B wacTHOCTH, OBIO OTMEYEHO, YTO B NIPAKTUKE apOUTPAKHBIX
CYZIOB paclipoCcTpaHeHBl MCKU MOKylaTeslell HeABUKUMOTO MMYIIeCTBAa O IPU3HAHUU
3a HUMU TIpaBa cCOOCTBEHHOCTH Ha IIPUOOPETEHHOE TI0 CAeKe UMYIecTBO. OTBETYNKOM
Ha3BIBAIOT IpoZaBia. [Ipu obpalieHny B CyJ UCTel] 0ObIYHO CCHITAETCSA Ha YKJIOHEHUE
IIpoZiaBIia HEABIXKMUMOCTH OT PETrMCTpallly Iepexoja IpaBa cobcTBeHHOCTU. OZHAKO
B ZIeICTBUTEIBHOCTH UMEIOT MEeCTO COBCEM UHBbIe 0OCTOATENbCTBA. [IpozaBel] He UMeeT
JIOKYMEHTOB O IIpaBe COOCTBEHHOCTU HAa OTYYKJAaeMOe MMYIIECTBO, HEOOXOAUMBIX JJIs
perucTpanuy ero mpasa cobcTBeHHOCTH. OfHAKO 6€3 3THX ZOKYMEHTOB HEBO3MOXKHO
3aperucTpUpOBaTh Mepexo/ IpaBa cOOCTBEHHOCTH K ITOKYTaTeJTIo.

[Ipu paccMOTPEeHUY TaKUX UCKOB y Cy/ia BBI3bIBAET COMHEHUA eICTBUTENBbHOCTD CAEKU.
DTU COMHEHMA OCHOBaHbI Ha TOM, YTO HU AOKHUK (OTUy’KZaTeb), HU NOKyNaTeIb He
MOT'YT IIPeACTaBUTh JOKYMEHTATbHbIX IIOATBEPXKIEHUN NTpaBa COOCTBEHHOCTH JOIKHU-
ka (OTUyKZaress) HA MOMEHT COBepIIeHUs CAeJKU. [Ipu3HaHue mpaBa COOCTBEHHOCTU
Ha UMYIIECTBO B CyZeOHOM MOPSAKE B LIEJISAX YCTPAHEHHUs TPABOBOI HEONpeJeIeHHOCTH
MIPUHA/JIEKHOCTU UMYIIIeCTBA MOXKET UMETh MECTO TOJIBKO II0 3asIBIE€HUIO TPaBoobaa-
TeJId, B JAHHOM Cllydae NIpoJasla.

[TozBOASA WTOTM, HEOOXOAMMO OTMETUTb, YTO KOH(MEpeHINA oKasanach II03HaBaTelb-
HOU U cofiepKaTeTbHOMU, CYIIeCTBEHHO JOTOJHUB 3HAHUA YYaCTHUKOB UM CIyLIaTesen
110 3aTPOHYTHIM Ha Hel BoIlpocaM.

MaTelean noarotTosun

B.B. l'ycMKOB, Befyl i cneumanmcT oTaena
aHanusa cyaebHom NpakTUKK

W yyeTa 3aKoHopaTeNbCTBa

depepanbHoro apbutpaxHoro cyaa
CeBepo-KaBka3ckoro okpyra
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