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BecTHuk Boicluero ApoutpaxkHoro Cyna Poccuiickonn ®egepaumm Ne 9/2009

MoctaHoBneHune MneHyma Boiclwiero ApéutpaxHoro Cyaa
Poccuickon ®epepauum ot 23 utons 2009 r. Ne 58

O HeKOTOpbIX BONPOCAX, CBA3aHHbIX C YA,0BJIETBOPEHNEM
TpeboBaHUK 3anorogepxarens npu 6aHKPOTCTBE 3anoroparens

B cBsI31 ¢ BO3HUKAIOIIUMU B CYIeOHOI MPAaKTUKE BOMIPOCAMU, CBSI3AaHHBIMU C YIOBJIE-
TBOpPEHWEM TpeOOBaHWIA 3ayiorojiepXkareieii B Mpolleaypax, NMPUMEHSEMBIX B Jelax
0 6aHKpPOTCTBE, U B LEISIX OO0ecrieueHUsI eNMHOOOPA3HbIX MOAXOA0B K MPUMEHEHUIO
COOTBETCTBYIOIIMX TojoXeHnit PenepanbHoro 3akoHa ot 26.10.2002 Ne 127-D3
«O HecocToSITeNPHOCTH (0aHKPOTCTBE )»' (masiee — 3aKOH 0 6aHKPOTCTBe, 3aK0oH) [1e-
HyM Bricirero Apoutpaxkuoro Cyna Poccuiickoit denepammm, pyKoBOJACTBYSICh CTaTh-
el 13 denepaabHOro KOHCTUTYIIMOHHOTO 3aKoHa «O0 apOouTpaxkHbIX cynax B Poccuii-
ckoii @enepaiiin», MOCTAHOBISIET AaTh ApOUTPAXKHBIM cylaM (jiajiee — CYIbl) Cleaylo-
1I1e Pa3bsICHEHUSI.

IIpu paccMoTpeHUN BoIpoca 00 YCTAHOBJICHUU M BKJIIOUEHMH B peecTp TpeOOBaHMIA
KOHKYPCHBIX KPEIUTOPOB, OOECIIEYEHHBIX 3aJI0rOM MMYILIECTBA HOJDKHUKA (Hajiee —
3aJI0rOBBIX KPEIUTOPOB), CyJaM HEOOXOAMMO YYUTHIBATh CJIEAYIOLIEE.

Ecnu cynom He paccMaTpuBaoch paHee TpeOOBaHMeE 3aj0roaepKarelist 00 oopalieHUun
B3bICKAHUS Ha 3AI0KEHHOE UMYIIECTBO, TO CY/ MPU YCTAHOBJIEHUM TPeOOBAaHUM Kpe-
IUTOpa MPOBEPSIET, BOSHUKIIO JIU IIPABO 3aJIOTOAePKATEISI B YCTAHOBICHHOM ITOPSIIKE
(MMeeTcs I HaJUTeXallrii TOTOBOP O 3aJloTe, HACTYITWIIM JIM 00CTOSITETLCTBA, BIEKY-
1K€ BO3HUKHOBEHME 3ajlora B CUJIY 3aKOHAa), HE MPEeKpaTUIOCh J1 OHO IO OCHOBa-
HUSIM, MPEIYCMOTPEHHBIM 3aKOHOOATEILCTBOM, UMEETCS JIM Y MOJDKHUKA 3aJI0KEH-
HOEe HMMYIIECTBO B HaType (COXpaHSETCS JIM BO3MOXHOCTH OOpAIleHMST B3BICKAHUS
Ha Hero).

B xonme ycraHoBieHUSsI TpeOOBaHMIA 3aJIOTOBOIO KpeAUTOpa MNPpU HAIMYUU CYyAeOHOIO
aKTa 00 0OpalleHNU B3bICKAHUSI Ha 3aJI0’KEHHOE UMYILECTBO CY/I ITPpOBepsieT YKazaHHbIe
00CTOSATENLCTBA, 32 MCKJIIOUEHHEM TeX, KOTOpble KacaloTCsl BO3HMKHOBEHMSI MpaBa
3aJI0roepxaresis.

Ecnu 3anoxxeHHOE MMYIIECTBO BBIOBUIO M3 BIAACHMS 3aJ0TOAATENIs, B TOM YHUCIe
B pe3yJbTaTe ero OTYYXKIEeHHWs, HO IPaBo 3aJiora COXpaHsIeTCs, TO 3aJ0ToaepKaTe/b
BIIPAaBE PEAJIM30BATH CBOE IMPABO ITOCPEICTBOM IIPEABABICHUS MCKA K BIIALENIbLLY
UMYIIecTBa. B 3TOM cirydae cyn OTKa3bIBaeT KPEIUTOPY B YCTAHOBJICHUM €ro Tpebo-
BaHMI B Jejie 0 0AHKPOTCTBE KaK TpeOOBaHMUI, 00eCIIeYeHHEBIX 3aJI0TOM UMYIIEeCTBA
JIOJDKHUKA.

92

Loaded: 02-06-2024 AMt 01:49:06

B nocmatroenenuu npu omcymemeuu cneyuanbHo20 YKasanus 00 UHOM CCbLAKU HA NOA0JCeHUs 3aKOHA 0 OaHKpom-
cmee daromces 8 pedaxyuu gedepanvhuix 3axkonos om 30.12.2008 Ne 296-D3 «O gnecenuu uzmeneruii 6 Pedepans-
Hoiil 3akon «O HecocmosmenvHocmu (6ankpomemee)», om 30.12.2008 No 306-D3 «O enecenuu usmenenui
6 Hekomopble 3aKoHodamenvHole akmot Poccuiickoii Dedepayuu 6 ces3u ¢ cosepuiencmeosanuem nopsoka oopa-
WeHUs 83bICKAHUSA HA 3A10)CeHHOe UMyuecmeo», om 28.04.2009 Ne 73-D3 «O enecenuu uzmenenuil 8 omoenvHvie
3akonodamenvivie akmol Poccuiickoi @edepayuur», om 19.07.2009 Ne 195-P3 «O @necenuu uzmeHeHuil
6 omoenvHble 3aKoHo0amenvrvle akmol Poccuiickoil Dedepayuu».
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YcraHaBnmBas TpeOOBaHUS 3aJIOTOBOTO KpEAWUTOpa, CYH YYUTBIBACT, YTO B COOTBET-
ctBuM co cratbeir 337, myHkToMm 1 cratem 339 I'paxkmaHckoro komekca Poccuiickoi
®enepannu (manee — 'K PD) 00s3aTeTbCTBO TOKHUAKA TTPU3HAETCS 00CCIIEUeHHBIM
3aJI0rOM B LI€JIOM HE3aBUCHUMO OT OLIEHKM IIpeaMeTa 3ajiora (3a MCKIII0YeHUEM ciydasl,
KOT/Ia 00s3aTeIbCTBO OOECIIeYMBAIOCh 3aJIOTOM HE B TIOJHOM OOBbEME, a TOJIBKO
B 4acTH).

IIpu ycTtaHoBIeHUM TpeOOBaHMII 3aloroaepxarens B nejie 0 06AaHKPOTCTBE HE MpPUMe-
HsI0TCs TIoJokeHust TTyHkTa 2 cratbu 348 'K PD 06 ocHOBaHUSIX ISl OTKa3a B oOpa-
LIEHUU B3bICKAHUSI Ha 3a103KEHHOE UMYILECTBO.

Ecnu 3anor nmpekpaTtuicsl B CBSI3U ¢ (pU3MYECKOI TMOENbIO TIpeaMeTa 3ajora Win 1o
WHBEIM OCHOBAaHUSM, HACTYIUBIINM IIOCJIE BEIHECEHUSI CYIOM OIIpeldecHMsI 00 ycTa-
HOBJIEHMM TpeOOBaHUI 3aJI0OTOBOI0 KpEAUTOpa, JIMOO IpeaIMeT 3ajora MOCTYIWI BO
BJIaZICHNE WHOTO JINIIA, B TOM YMCJIC B PE3Y/IBTaTe €r0 OTIYKICHMS, CYH 110 3asIBIICHUIO
apOUTPaKHOTO YIPABJISIONIETO0 WIM WHOTO JIIA, UMEIOIIEero MPpaBo B COOTBETCTBUM CO
ctaTtheil 71 3aKoHa 0 GAHKPOTCTBE 3asIBJISTh BO3PaKEHMSI OTHOCUTEIbHO TPeOOBaHMIA
KPEeIUTOPOB, HA OCHOBaHWUM MYHKTa 6 cTaThy 16 3aKOHA BEIHOCUT OIpeIe/icHIE O BHE-
CEHMU U3MEHEHUII B peecTp TpeOOBaHUIA KPEAUTOPOB U OTPAKEHUHU B HEM TpeOOBaHUIA
KpeauTopa Kak He 00ecTedeHHBIX 3aJ10ToM. [1opsimoK paccMOTpeHUsI yKa3aHHOTO 3asiB-
JIEHUs orpeneseH B cratbe 60 3akoHa 0 OaHKPOTCTBE.

Eciu kpeautop npu ycTaHOBJIEHUUM TpeOOBAaHUM HE CChUIAJICS HAa HAJTMYME 3aJIOTOBBIX
OTHOIIIEHU, B pe3yJibTaTe Yero Cya yCTaHOBWJI JaHHbIe TpeOOBaHUS KaK He o0ecreueH-
HbIE 32JI0TOM, TO BIIOCJIEACTBUY KPEAUTOP BIIPABE OOPATUTHCS € 3asIBJICHUEM O MPU3HA-
HUU 32 HUM CTaTyca 3aJIOTOBOTO KpeauTopa Io ey B COOTBETCTBUHU CO cTaTbeil 138
3akoHa 0 6aHKpoTcTBe. C yyeToM MepBOHAYAILHO BRIHECEHHOIO OMpPEaeICHUS CyIa O
BKJIIOYEHUU TpeOOBAHUI KPEAUTOPA B TPETHIO OUYEPEb TAKOE 3asiBIEHUE HE SIBJSIETCS
MOBTOPHBIM U HAIIPaBJIEHO HA YCTAHOBJIEHMWE MPABOBOTO MOJOXEHUS KPEAUTOpa KakK
3aJI0OTOBOTO KpeauTopa. PaccMoTpeHue 3asBieHUsT OCYHIECTBISIETCS apOUTPaKHBIM
CYyIIOM B TOpSAKE, MPEAYCMOTPEHHOM [IJII YCTAHOBJIEHUS TpeOOBAaHUM KpPEAUTOPOB.
OrmpeneneHne cyma, ycTaHAaBIMBAaOIIee HATMUKE TIpaBa 3aJI0Ta, SIBIISICTCSI OCHOBaHUEM
JIJISI BHECEHMSI U3BMEHEHUI B peecTp TpeOOBaHWI KpEeIUTOPOB.

Ecnu 3a10roBeIii KpeAUTOP MPEeIbsBII CBOU TPEOOBAHUS K JOJDKHUKY MJIM 00paTUIICS
C 3asIBJIECHMEM O IIPU3HAHMU 32 HUM CTaTyca 3aJI0rOBOTO KPEAUTOpa II0 AeNy C IIPOILy-
CKOM CpOKa, YCTaHOBJIEHHOTO MyHKTOM 1 ctaThu 142 3akoHa o0 0AHKPOTCTBE, OH HE
MMEET CITeIMATbHBIX TIPaB, TIPEIOCTABISIEMBIX 3aJI0TOIepKaTe/ISIM 3aKOHOM O 0aHKPOT-
cTBe (TIpaBO OINpPEACNATh TOPSIOK M YCIOBUS NMPOHAXKM 3aJI0KEHHOTO MMYIIECTBa
B KOHKYPCHOM IIPOM3BOICTBE U IIp.).

B cootBeTrcTBUM ¢ myHKTOM 1 cTaThbu 12 3aKoHa 3aJI0rOBbIE KPEAUTOPhI UMEIOT IIPaBO
rojioca Ha coOpaHMSIX KPEeAUTOPOB B MpPOLIeAype HAOMIOASHUSI, a TAKXKE B MPOLIeAypax
(pMHAHCOBOrO 0300POBJCHMS M BHEIIHEIrO YIpPAaBIEHUSI B CIydasiX OTKa3a B JaHHBIX
MpoLEAypax OT peaqu3alyiy MpeaMeTa 3ajJ0ra Wik BhIHECEHUS apOUTPaXKHBIM CYI0M
ompenejcHUs 00 OTKa3e B YIOBJICTBOPEHMHU XOHaTailCTBa O peaju3alluyd IIpeaMera
3aJiora.
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B mpornenype KOHKYpCHOTO MPOM3BOICTBA 3aJIOTOBbIE KPEIMTOPHI MpaBa rojoca Ha
COOpaHUSAX KPEAUTOPOB HE MMEIOT, 33 NCKIIIOYCHUEM CIyJaeB, IIPSIMO TIPEAyCMOTPEH-
HBIX 3aKOHOM O 0aHKpPOTCTBe (HAIlpUMep, B CwiIy IyHKTa 1 crateu 141, myHkTa 2
cratbu 150 u ap.).

Kpenurop mpu yTparte craryca 3aJ0roBOro KpeauTopa, B TOM YMC/Ie Ha OCHOBAaHMH
ab3alia mecTtoro nmyHkra 5 ctateu 18.1 3akoHa 0 6aHKPOTCTBE B pe3y/IbTaTe peain3alun
3aJI0XKEHHOT0 MMYILIECTBa, TpeOOBAHUSMU, BKIIOYEHHBIMM B pEeCTp TpeOOBaHUI Kpe-
IUTOPOB U HE IBJISIONIMMUCS ITOTallIeHHBIMU, TOJIOCYET B OOIIIEM ITOPSAKE.

B cuny nynkra 1 ctateu 18.1 3akoHa 0 GaHKPOTCTBE C JaThl BBEICHUSI HAOIIOAEHUS
oOpaleHre B3bICKAHUMSI Ha 3aJI0)KEHHOE MMYIIECTBO, B TOM 4YMCJIe BO BHECYIeOHOM
MOPSIAKE, HE JOMYCKAETCS.

JlaHHOe MOoJOXKEeHME 3aKOHa O3HayaeT, YTO 3aKJIIOUEHHOE IIoCje AaThl BBEICHUS
HaOJIOAEHUS COrJlallieHUE O BHECYAEOHOM TOpsiaKe oOpallleHUs] B3bICKAaHUS Ha 3aJ10-
JKEHHOE NUMYILECTBO SIBJISIETCS HUYTOXHOM caesikoit B crity cratbu 168 'K PO.

CornailieHue 0 BHecyaeOHOM TopsiaKe obpallleHus] B3bICKAHUSI Ha 3aJI0KEHHOE UMY-
LIECTBO, 3aKJIIOUEHHOE 10 YKA3aHHOM AaThl, IIOC/Ie BBeACHUS HAOIIOACHUS UCIIOIHE-
HUIO HE TOJICKUT.

Ecnu 3a10:xeHHOE UMYIIIECTBO HAXOMUTCS B MOMEHT BBEICHUS HAOTIONCHMS Y 3aJI0TO-
JepxareJisi, OH He BIIpaBe OCTaBJISITh €ro 3a CO0OM, OTUYKAaTh €ro KaKuM-Ja1ubo odpa-
30M U 00s13aH 00€CIIEYUTh €r0 COXPAHHOCTb.

IMonoxenus nmyHkra 1 ctatbu 18.1 3aKOHa He MPETSITCTBYIOT BHIHECEHUIO PEIICHUS
cyna o0 oOpallleHMHU B3bICKaHUS Ha 3aJI0KEHHOE MMYILECTBO 110 MCKY, ITOJaHHOMY J0
BBEIECHUS TPOIEIyphl HAOMIONEHUS, €CIM Ha OCHOBAaHWM ab3ala TPeThero IMyHKTa |
ctaTh 63 3aKoHA KpeAUTOp He OOpaTWICS C XOHATaiiCTBOM O IIPMOCTAHOBIIEHUH
IIPOMU3BOACTBA I10 Aeiy. [IpuHyauTeIbHOE MCITOTHEHNE 3TOTO PEIICHUS Cyla B COOT-
BETCTBUU ¢ TyHKTOM 1 ctatbu 18.1 1 aG3arieM yeTBepTHIM IyHKTa 1 crathu 63 3aKoHa O
0aHKPOTCTBE HE AOMYyCKaeTcs.

B cootBeTcTBUM € TTyHKTOM 2 cTaTthi 18.1 3aKOoHa 0 0aHKPOTCTBE KOHKYPCHBIN KPEIUTOP
10 00sI3aTeILCTBaM, OOECIICUEHHBIM 3aJI0TOM MMYIIIECTBA JOJDKHKMKA, B X0/e (pMHAHCO-
BOTO O3I0POBJICHUS ¥ BHEIITHETO YIIPABIICHMS BIIpaBe 00OPaTUTh B3bICKAHNE Ha 3aJI0KCH-
HOE MMYIIIECTBO JOJDKHUKA, €CJTA JOJDKHUK He TOKaXKeT, YTO OOpallleHHe B3bICKAaHMS Ha
3TO MUMYILLIECTBO CHEJAeT HEBO3ZMOXHBIM BOCCTAHOBJICHUE €TI0 IIaTeXECIOCOOHOCTH.

Bompoc 0 Bo3aMoxxHOCTH oOpaliieHunsT B3bICKaHUST Ha 3aJI0)KEHHOE UMYIIIECTBO JOJIKHU-
Ka pellaeTcs CyIOM, pacCMaTpUBAaIOLIMM AEJI0 O OaHKPOTCTBE, IO 3asBJICHUIO KOH-
KYPCHOTO KpenuTopa, TpeOOBaHUsI KOTOPOrO 0OECTieUeHbl 3aI0rOM ITaHHOTO UMYIIIe-
cTBa. YKa3aHHOe 3asiBJ€HME paccMaTpuBaeTcs apOUTPakKHbIM CYIOM IO MpaBuUJaM,
YCTaHOBJIEHHBIM cTaTheil 60 3aKoHa 0 GAaHKPOTCTBE.

Kak cinenyer u3 ab3ana ceapMoro myHkra 5 cratbu 18.1 3akoHa 0 GaHKPOTCTBE, IpU
MpoJaXxe 3aJI0XKEHHOTO MMYIIeCTBa TPpeOOBaHUSI KOHKYPCHOTO KpeauTopa Io o0si3a-
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TEJTbCTBAM, OOECIIEYEHHBIM 3aJIOTOM MMYILECTBA AOKHUKA, MOAJIEXaT YIOBIETBOPE-
HUIO 32 CUET CPEACTB, BBIPYYEHHBIX OT MIPOAAXKU 3JI0XKEHHOTO UMYIIECTBA. YKa3aHHOE
MOJIOXEHNE 03HAYAET, YTO IO MOTallleHrus] TpeOOBaHUI 3a0roaepXkaTesis BbIpydKa OT
MPOJAXMU 3aJI0KEHHOTO MMYILECTBA HE MOXKET HAIPaBJIATLCA Ha IOrallleHUe TEKYIIMX
TUTaTeXel M pacyeThl ¢ UHBIMU KPEAUTOPAMU, B TOM YMCJE C KPEOUTOPaMU TEPBOW
U BTOPOW OYepeau.

ITpu paccMoTpeHUHU CITIOPOB, CBSI3aHHBIX C OTKA30M BHEIITHETO WJIM KOHKYPCHOTO yIIpa-
BJISIOIIETO OT UCIIOJIHEHUS CAENIOK JOJKHUKA (cTaThs 102, aG3a1] yeTBepThIii MyHKTa 3
cratbu 129 3akoHa), cynaM HEOOXOIMMO MMETh B BUAY, YTO JOTOBOP O 3aJIore He Mo[-
IMagaeT Mo MpeIyCMOTPeHHBIEC ITYHKTOM 2 cTaThb 102 3aKoHa IMTpU3HAKHU U B CUJTY 3TOTO
HE OTHOCUTCS K KaTeTOpMU CHEJIOK, OT WCIIOJTHEHMSI KOTOPBIX MOXET OBbITh 3asiBICH
OTKa3 Ha OCHOBAaHMU Ha3BaHHBIX HOPM 3aKOHAa 0 OAHKPOTCTBE.

CornacHo TyHKTY 4 ctathy 138 3akoHa 0 6aHKPOTCTBE TIPoJaXa 3aJI0KEHHOTO UMYIIIe-
CTBa OCYILECTBIISETCAd KOHKYPCHBIM YIPABISAIOIIUM B IOPSAAKE, MPEAYCMOTPEHHOM
myHkTaMu 4, 5, 8—19 crarem 110, myakTom 3 ctateu 111 3akoHa.

IMopsinox M ycaoBusl MPOBEIEHUS TOPIOB OIPENEISIOTCS KOHKYPCHBIM KPEIUTOPOM,
TpeOOBaHMUSI KOTOPOTO 00ECITeYeHBI 3aJI0TOM PeaTu3yeMOro UMYIIECTBA, B TOI Mepe, B
KOTOPOIi 3TO JOIYyCKAETCsI YKAa3aHHBIMU MOJIOXEHUSIMM 3aKoHa 0 OaHKpoTcTBe. Ilpu
9TOM cOOpaHUe KPEAUTOPOB He BIIPaBe OIPEAE/ISTh MOPSIOK U YCIOBHS MTPOAAKU 3aJ10-
JKEHHOTO MMYILECTBA.

Kpeautop, TpeboBaHUSI KOTOPOTO OOECIIEUEHbI 3aJI0TOM, 00s13aH YCTaHOBUTh OCOOEH-
HOCTH TIOpSIIKA U YCJIOBUI MPOBEIEHUST TOPTOB B pa3yMHbIII CPOK ¢ MOMEHTa obpariie-
HUST K HEMY KOHKYPCHOTO YITPaBJISIIOIIETO.

B cooTBercTBUM ¢ aG3aueM 4eTBepThIM IMyHKTa 4 ctaTbu 138 3akoHa 0 OGAHKPOTCTBE
B c/Iydae pa3HOIIACHil MeXIy KOHKYPCHBIM KPEAMTOPOM IO 00s13aTeIbCTBY, oOecre-
YEeHHOMY 3aJIOTOM MMYIIECTBA JTODKHUKA, 1 KOHKYPCHBIM YIIPABISIONIMM B BOIIpocax
O Iopsiike M 00 YCJIOBMSX IPOBEACHMSI TOProB II0 peald3alldy IIpeaMeTa 3ajiora
KaXXIBI M3 HUX BIIpaBe 0OPATUTHCS C 3asIBIICHUEM O pa3pelllcHNU TaKUX Pa3HOTIACUA
B Cy/, pacCMaTpUBAIOIMI €0 0 OaHKPOTCTBE, MO pe3ybTaTaM pacCMOTPEHUST KOTO-
POTO BEIHOCHUTCS OIpeesICHIE 00 YTBEPXKACHNH ITOPSIIKA M YCIOBUI IIPOBEICHUS TOP-
TOB TI0 peajii3alliy TpeIMeTa 3ajlora, KOTopoe MOXeT ObITh oOxkasoBaHo. [Topsimok
paccMOTpeHMs 3asIBJICHNS YyCTaHaBIMBaeTcs ctaTheil 60 3aKoHa 0 0aHKPOTCTBE.

HpI/I 9TOM CydaM HEeo0X0AUMO YUYUTLIBATHb, YTO YKA3daHHOC ITOJIOXKCHHEC 3aKOHa HE
HCKJIIOYACT IpaBa MHbBIX JIWII, y4aCTBYIOIIUX B JICJIC O 6aHKpOTCTB€, Ha 3a4BJICHUEC BO3-
pa)KCHI/IfI OTHOCHUTCJIBHO IIOpsAaKa nu YCJIOBI/Ifl NIPOBEACHUS TOPIOB IIO IIPOOAXKE 3aJI0-
2KCHHOIo uMyuiecTBa.

OcHOBaHUS ISl U3BMEHEHUSI CYIOM TIOPsIIKa M YCIOBUM MPOAAXKU 3aJ0XXKEHHOIO UMY-
IIeCTBa Ha Toprax, MPeUIOKEHHEBIX 3aJIOTOBBIM KPEIUTOPOM MJIM KOHKYPCHBIM YIIpa-
BJISIIOIIMM, MMEIOTCSI, B YACTHOCTM, €CJIM MPEIJIOXEHUS MO MOPSAKY WU YCIOBUSIM
IMPOBEICHUSI TOPIOB CIIOCOOHBI HETAaTWUBHO ITOBIMATH Ha BO3MOXHOCTH TOJYYCHMUS
MaKCUMAaJTBHOM IIEHBI OT ITPOJaXH 3aJI0KEHHOTO MMYIIECTBA, B TOM YHCJIe Ha TOCTYIT
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]'[y6J'II/IKI/I K TOopraM, a TakKke €CJI1 MopAaa0K M YCIIOBUA ITPOBCACHUA TOPIOB HE ABJIAIOT-
CS1 B IOCTaTOYHOM CTEIEHU OInpeaAcCICHHbIMU.

Ecnn 3a/10roBEIN KpeIuTOp He MpPeIbIBUI CBOM TPeOOBAaHUS B paMKax Jejia o OaH-
KPOTCTBE, 3aJI0XKCHHOE MMYILIECTBO MPOAAETCS C TOPTOB B MOPSAKE, IPEIyCMOTPEH-
HoM TtyHKTamu 4, 5, 8—19 crareu 110, myHkroM 3 ctatbu 111 3akoHa 0 6aHKPOTCTBE.
IIpu aTOM corjacue 3ajJ0roBOro KpeauTopa Ha IIpoJaxy IIpeIMeTa 3ajiora He Tpe-
oyercs.

Hcxons n3 cratem 126 3akoHa 0 0aHKPOTCTBE ONHUM M3 ITOCJIEICTBUI TPU3HAHUS
JIOJDKHUKA OAHKPOTOM SIBJISIETCS CHSTHE paHee HaJIOXKEHHBIX apecTOB Ha MMYIIECTBO
U MHBIX OTpaHUYEHMI O PACTIOPSIKEHUIO UMYLLIECTBOM JOJKHUKA.

Kaxk cienyer n3 cMbIciia JaHHOM HOPMBI, TTOCJIE OTKPBITHSI KOHKYPCHOTO ITPOU3BOACTBA
3aJIorofiepXKareib, Y KOTOPOTO HAXOMWUTCS 3aJIOKEHHOE NIBMKMMOE WMYILECTBO, He
BIIpaBe yIeP>XKUBATh 3TO UMYIIECTBO — OHO IMOJICKUT Tepenaye B KOHKYPCHYIO Maccy
IIJIST peau3allii B TIOPSIIKE, MMPEeAYCMOTPEHHOM 3aKOHOM O OaHKPOTCTBE.

ITockoJIbKY C OTKPBITHEM KOHKYPCHOTO ITPOM3BOACTBA 3JIOTOBBIC IIPABOOTHOLICHUS HE
IIpeKpamamTcs, (pakT MpU3HAHKS TODKHUKA 0AaHKPOTOM HEe MOXKET IIPUBOINTH K ITOTa-
IIEHUIO 3a1CH 00 UTTOTeKe B ENMHOM rocynapcTBEHHOM peecTpe IpaB Ha HEABIKIMOE
MMYIIIECTBO U CIEJIOK C HMM, a TakKXKe 3aIliCH O 3ajiore 0e3M0KyMEeHTapHBIX HEHHBIX
OyMar B crucTeMe BeleHUs yueTa BadeblieB yKa3aHHbIX Oymar.

Ha ocHoBaHuu a63aia BToporo myHkTa 2 ctatbu 131 3akoHa 0 GaHKPOTCTBE OTAEIbHO
YUUTBIBACTCS U TIOJUIEXKUT 00sI3aTEeSIbHOM OlIEHKE MMYIIECTBO, SBJISIOLIEECS MTPEIMETOM
3ajiora.

ITonyyeHHass olleHKa 3aJlOXKEHHOTO MMYIIECTBA YYUThIBAETCS IIpU OIpencaeHUU
HavaJIbHOM MPOJaXKHOM LIEHBI TTpeAMETa 3aJI0ra B COOTBETCTBUM C 3aKOHOAATEIbCTBOM
Poccuiickoit ®eneparinm o 3amore (ad3air BTopoii myHKTa 4 ctatbu 138 3akoHa o OaH-
KPOTCTBE).

IMockonbKy peanu3alysl IpeaMeTa 3ajora B XoIe KOHKYPCHOTO ITPOM3BOICTBA OCY-
IIECTBIISIETCS TTO/T KOHTPOJIEM Cy/la, paCCMaTPUBAIOIIETO AeJI0 0 OAHKPOTCTBE, B IIENSIX
MOJIyYeHUs] MaKCHMMaJIbHON BBIPYYKM B MHTEpecax BCEX KPEAUTOPOB MOKHUKA,
HavalbHas MpoJaXxKHas 1ieHa MpeaMeTa 3ajora I0oJKHa ObITh yKa3aHa CyJOoM B ompese-
JICHUH O TIOPSIIKE M YCIOBUSIX TIPOMAXH 3aJI0XKEHHOTO MMYIIECTBA.

IIpu paccMoTpeHUM CMOPOB, B TOM 4YucJie 00 00XaJoBaHWM OTKa3a B COBEpLICHUU
3aIIMCH O TIOTAllICHNHU UIIOTEKH CO CTOPOHBI OpraHa, OCYIIECCTBIISIONIETO PETUCTPAIIIO
MpaB Ha HEABMXKMMOE UMYIIIECTBO U CACJIOK C HUM, CyJlaM HEOOXOIMMO YUUTHIBATh CJIe-
nytoinee. [Tpomaxka 3a10keHHOTO UMYIIIECTBA B TTOPSIIKE, MPEAYCMOTPEHHOM 3aKOHOM
0 O6aHkporcTBe (IyHKTamu 4, 5, 8—19 cratbu 110, myHkTom 3 cratbu 111, abzauem
TpeTbUM NyHKTA 4' cTathy 138), MIPUBOIUT K IIPEeKpaIlleHUIO IIpaBa 3aj10Ta B CHJTY 3aKO-
Ha TIPUMEHUTENbHO K ToAyHKTy 4 myHkTa 1 crateu 352 'K P®, ab63aiy mecromy
nyHkTa 5 ctateu 18.1 3akoHa 0 GaHKPOTCTRBE.
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B cootBercTBUM ¢ myHKTOM 4' cTathu 138 3akoHa 0 OAHKPOTCTBE B Cllyyae MpU3HAHUS
HECOCTOSIBIIMMMCST TTOBTOPHBIX TOPTrOB KOHKYPCHBI KPEIUTOpP IO 00s13aTeIbCTBaM,
00ecIeyeHHBIM 3aJTOTOM MMYIIECTBa JOJKHMKA, BIIpaBe OCTaBUTh IPEAMET 3ajiora 3a
co0oii ¢ oLEeHKOI ero B cymMmMe Ha 10 MpOLIEHTOB HMXKE HaYaIbHOM MPOJaKHOM LIeHbI Ha
MOBTOPHBIX Toprax. I1pu 3TOM yKa3aHHBIN KpeaAUTOp 00si3aH MEPEUMCIUTDb NTEHEXHbBIE
CpeACTBa B pa3Mepe, OINpeae/sieMOM B COOTBETCTBUM C ITyHKTaMu 1 u 2 ctathu 138, Ha
crielaJbHbIii 0AHKOBCKUI CYET B MOPSAKE, YCTAHOBJIEHHOM ITyHKTOM 3 ctaThbu 138
3akoHa, B TeyeHue 10 gHel ¢ maThl HampaBJeHUsI KOHKYPCHOMY YIIPaBJISIIOIIEMY 3asiB-
JIeHUsI 00 OCTaBJICHMU IIpeaMeTa 3aj10ra 3a COOOM.

HpI/I pPaCcCMOTPEHUHU CITIOPOB CyaaM CJIICAYCT IIPUMHUMATb BO BHUMAaHUEC, YTO IO CMbICITY
3TOM HOPMBI 3aKOHaA ITpaBo COOCTBEHHOCTU Y 3aJIOroBOro Kpe€auTopa BO3HUMKACT ITOCJIC
OCYHICCTBJICHUA UM YKaBaHHOﬁ OIIaThI 1 nep€aadyun €My IpeamMeTa 3ajora.

B cyyae HemomydeHMsI KOHKYPCHBIM YIIPABISIONINM 3asIBJICHUS 3aJIOTOBOTO KPEIUTO-
pa 00 OCTaBJICHUHU 3aJI0XKEHHOTO UMYIIIECTBA 3a co00it B TeueHue 30 mHEi co THS Ipu-
3HAHMS ITOBTOPHBIX TOPrOB HECOCTOSIBIIMMUCS, a TakKe IIPU HeOoIlIaTe 3aJ0rOBBIM
KpeIUTOPOM CYMMBI B COOTBETCTBMU C a03a1ieM BTOpPBIM IMyHKTa 4' crathy 138 3akoHa 0
GaHKPOTCTBE 3aJI03KEHHOE UMYILIECTBO MOXET ObITh IIPOAAHO IIOCPEACTBOM ITyOJIMYHO-
To TIpeJIOXKEHMSI COTacHO ab3ally TpeTbeMy nyHKTa 4' ctatem 138 3akona. I[pu aToMm
cylaMm clieiyeT MMeTh B BUIY, YTO BbIPYYKa OT MPOAAKU 3aJI0XKEHHOIO MMYILIECTBA
HaIpaBJIseTCs Ha IToraileHre TpeOOBaHUIA 3aJI0rOBOr0 KpeauTopa B IOPSIAKE, MPeayc-
MOTpeHHOM ITyHKTamMu 1—2' cratbn 138 3akoHa 0 6AHKPOTCTBE.

Ecnu npenMet 3ajiora BXOAUT B COCTAB MPEANPUATUS TOJDKHUKA, MPEANPUSATAEC MOXET
OBITh MPOAAHO KaK eAUHBbIN 00beKT. I1py MpoBeaeHUN OLEHKU MPEANPUITHS JOJKHO
OBITh OTAEJIBHO OLIEHEHO 3aJ0XXEHHOE MMYILECTBO. 3aJIOTOBBII KPeaIUTOp MMEET IMPaBo
MPEeUMYILIECTBEHHOTO YIOBJIETBOPEHUS CBOMX TPEOOBAaHUI U3 YACTU TEHEXKHON CYMMBI,
BBIPYYEHHOI OT MPOJaxXu Tpeanpusatus. Pazmep aToit yactu B o01Ieil cymMMe, BBIPY-
YEHHOU OT MPOJAXU TMPEANPUATHS, TOKEH OMPEAETATbCS UCXOISI U3 COOTHOILIECHMUS
HavyaJbHOM MPOJAXHOM LIEHBI IIPEAMETA 3aJI0Ta, YCTAHOBJIECHHON CyIOM, 1 Ha4YaJlbHOM
MPOJAXKHOM LIEHBI TPEATIPUSTUSI.

B cootBercTBUU ¢ myHKTOM | ctathu 138 3akoHa 0 OaHKPOTCTBE U3 CPEACTB, BBIPY-
YEHHBIX OT peayiu3alliy mpeamMeTa 3auora, 70 MpoleHTOB HampaBJIsieTCsl Ha IToralleH1ue
TpeOOBaHUIA KpeauTopa MO 0053aTeNIbCTBY, 00ECIIEUEHHOMY 3aJIOTOM HWMYIIECTBa
JIOJDKHUKA, HO He 0ojiee YeM OCHOBHAasl CyMMa 3all0JXKEHHOCTU IO O0ECIeyeHHOMY
3aJI0rOM 00513aTEIBCTBY U MPUYMUTAIOIIMXCS TPOLEHTOB (TIJ1aThl 3@ MTOJb30BaHUE NEHb-
ramu). OctaBiinecs 30 TMPOLIEHTOB BHOCSATCS Ha CHELMaJIbHbIII OaHKOBCKMUI CYET
JIOJKHUKA.

C manHoTO cyeTa 10 20 IIPOIIEHTOB HAIpaBJIsIeTCS Ha ITOTalllcHNe TPeOOBaHWIT KPeay-
TOPOB TIEPBOI 1 BTOPOI odepenn (HE3aBUCMMO OT JAaThl BOSHMKHOBEHUSI YKa3aHHBIX
TpeboBaHMIT), a TAKKe Ha MOTallleHNe aHAJIOTMIHBIX TPeOOBaHWIA, BOZHUKIINX ITOCTIC
BO30YKIeHUs nenta o 6aHKpoTcTBe. OcTanbHbIE CPECTBA HATIPABIISIOTCS HA TIOTallleHIe
Ha3BaHHBIX B 3aKOHE BMIOB TEKYIIUX IJIaTeXeil — CyIeOHBIX PacXOIOB, pacXoHoB IO
BBITJIATE BO3HATPaXXICHUS apOUTPaKHBIM YIIPABJISIONIAM M OIIATHI YCIIYT JIUII, TIPU-
BJICUCHHBIX apONTPaKHBIM YIIPABIISIOIINM B IIEJISIX 0OCCIIeUeHUsT UCIIOTHEHUST BO3JIO-
>KEHHBIX Ha Hero obs3aHHocteil. CygaM HeoOXOIMMO YIUTEIBATh, YTO B UKCIIO CYIeO-
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HBIX PACXOAOB B COOTBETCTBUM C MYHKTOM | cTtaThu 59 3akoHa 0 OAHKPOTCTBE BKIIIO-
YaloTCsI TaKXKe pacxoibl Ha OMyOJMKOBaHWE CBENEHMII B TOPSIKE, YCTAaHOBJICHHOM
cratbeii 28 3akoHa o 6aHkpoTrcTBe. Ilo cMbiciy 3akoHa K 3TOH KaTeropuu TEKYIIUX
MJiaTexel OTHOCSTCS TAKXe PacXojibl, CBSI3aHHbIE C MTPOaXeil 3aJ10KeHHOTO UMYIIIe-
CTBa (OIuIaTa U3IePKeK Y BO3HAIPAXKACHUS] OpraHu3aTopa TOProB U T. I1.).

ITockonbKy TpebOBaHUS KPEIUTOPOB MO TEKYIIUM IIIaTeXaM IOIeKAaT YIOBIETBOPE-
HUIO paHee BHITIIAT KPeAUTOpaM IIEPBOIl M BTOPOIT OUepenn, MOJIOXKEHNE 3aKOHA O TOM,
YTO Ha TOTAlleHHEe TEKYIINX IIaTeXXeil HaIpaBISIOTCS CPEACTBa, OCTaBIIMECS ITOCTE
pacyeToB C KpeAUTOPAMU IIEPBOI M BTOPOI ouepenr, O3HaJaeT CeayIolee.

KoHKypCHBIi1 yIIpaB/IsTIOIIMi BIIPaBe OCYIIECTBIISITh MOralieHue yKa3aHHbBIX B ITyHKTE |
cratbu 138 3akoHa o0 OaHKPOTCTBE TEKYIIMUX IUIaTexeir B mpenenaax 10 mpoueHTOB
BBIPYYKHM OT MPOAAXKW IpeaMeTa 3ajora B J1000e BpeMsl B X0e KOHKYPCHOTO MpOM3-
BOJICTBA HE3aBUCUMO OT PACUYETOB C KPEAUTOPAMU MEPBOI U BTOPOI OUepe/.

Ecnu Ha morameHre mpeaycMOTpeHHBIX ITYHKTOM 1 ctaTbu 138 3akoHa 0 0aHKPOTCTBE
TEeKyIINX TpeOOoBaHUI ynuio MeHee 10 MPOIEHTOB BBIPYYKU OT IIPOHAXH IIpeaMeTa
3aJiora (B TOM YHCJIe TT0 IPUIMHE YIOBICTBOPSHHUS MX 3a CUET BEIPYIKM OT PeaM3allui
HE3aJI0XKeHHOTO MMYIIIECTBA), OCTABIIASCS YaCTh CYMMBI MCITOJIb3YETCS Ha ITOTallecHHIe
WHBIX TeKYIINX IUIaTeXei, majee — Ha pacdyeThl ¢ KpeOUTOpaMU B OOIIEM IOpSIIKe
(BKJIIOYAsi Tp€OOBAHUSI KPEAUTOPOB IMepBOIi U BTopoii ouepenu). [1pu a3ToM TpeboBaHUS
3aJIOTOBOTO KPEeIUTOpa B YacCTH, OOCCIIEYCHHOM 3aJI0TOM, IIOTAIalOTCsS B IIPHOPUTET-
HOM MOPSIAKE TIepel OCTaIbHBIMU TPEOOBAHUSIMU TPETHEU OUepenn.

Ecnu Tpe6oBaHusI IepBOii U BTOPOIi 0YepeaIr OTCYTCTBYIOT UJIM TIOJHOCTBIO MTOTallleHbI
(B TOM YHMCJIe 32 CYET BBIPYYKM OT peaju3allid He3aJ0XEeHHOro MMYIIEeCTBa), OCTaB-
masicst oT 20 MPOLEHTOB YacTh CYMMBI Ha CHELIMATbHOM O0aHKOBCKOM CU€TE MCIOJb-
3yeTcsl Ha IOralleHMe OCTaBIIMXCSI HEYJIOBJIECTBOPEHHBIMM TPeOOBAHUI 3aJIOTOBOIO
KpeauTopa B COOTBETCTBUU ¢ MYHKTOM 2' ctathbu 138 3akoHa 0 6aHKPOTCTBE, Hajiece —
Ha IoralleHMe TeKYIIUX IIaTeXel 1 3aTeM — Ha pac4eThl C KPeIUTOPAMU TPETheil 0Ue-
penu B 0011IeM TOpSIAKeE.

Ecnu 0HO MMYILIECTBO HAXOAUTCS B 3aJI0T€ Y HECKOJIBKUX JIUIL ITO Pa3HBIM JOrOBOpaM
0 3aJtore (MpeaIecTBYIONIeMY U MTOCIENYOeMY), CPEICTBA, BRIPYYeHHBIE OT MPOAaKU
JAHHOTO MUMYILIECTBA, AEJISITCS B TOM Xe MponopLuu, Ho 13 70 IPOLIEHTOB B IIEPBOOYE-
peHOM TOPSIIKE HATIPABJISTIOTCST CPENICTBA Ha MoralieHue TpeGoBaHUit TOTO 3aJ10roaep-
3KaTeJist, KOTOPBIA MOJIb3YETCs IIPEUMYILIECTBOM.

Ecnu paznryHoe UMYIIECTBO JOJDKHUKA HAXOMUTCS B 3aJI0TE Y Pa3HbIX 3aJ10rofepKaTe-
JiIel, J€HEXHbIE CPEICTBAa B COOTBETCTBYIOIIEH MPOMOPLUU MEPEUYMCIISIOTCS Ha CIie-
LIMATbHBIN 0AHKOBCKMI CUET JOJKHUKA OT MPOJAaXKH KaxKI0ro IpeaMeTa 3ajaora. 3arpa-
Thl Ha TTOKPBITHE TEKYIIMX IJIaTeXel 1 nmoralieHue TpeboBaHUM KpeAUTOPOB NEepBO 1
BTOPOW OYepeIU 3aJIOTOAEPKATEN HECYT IMPOITOPLIMOHAIIBHO pa3Mepy CPENCTB, BbIPY-
YEHHBIX OT MPOJAXU KAXIOTO IMpeAMeETa 3aJ10ra.

Ecau 3a;moroM mMyInecTBa JOJDKHIUKA 00eCTIeUnBalOTCS TpeOOBaHMS KOHKYPCHOTO Kpe-
IUTOpa TI0 KPEIUTHOMY AOTOBOPY, MOJIOKCHUSI, M3JIOKCHHBIC B TIPEABIOYIIEM ITYHKTE
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HACTOSIIETO MOCTAHOBJICHUS, IPUMEHSIOTCS ¢ YIETOM MHOW ITPOIOPIINH pacIipeaelie-
HUSI BBIPYYKHM OT MPOJAXKH 3aJI0KEHHOIO MMYIIECTBA — B COOTBETCTBUU C IMMYHKTOM 2
cratbu 138 3akoHa 0 GAHKPOTCTBE.

CornacHo TyHKTY 3 cTatbu 137 3akoHa 0 0aHKPOTCTBE TPEOOBAHMS KPETUTOPOB TPEThEM
ouepenu Mo BO3MEIICHUIO YOBITKOB B (hopMe YIyIIEHHO!N BBITOJbI, B3bICKAHUIO HEYC-
ToeK (1TpacdoB, TeHeil) M MHBIX (DUHAHCOBBIX CAHKIIMUA YUYWUTHIBAIOTCS OTAEIBHO
B peecTpe TpeOOBaHUI KPeIUTOPOB U MOIJIeXaT YIOBJISTBOPEHMIO MOCJE MOTAIIEHUS
OCHOBHOI CyMMBI 3aJI0JDKEHHOCTU W MPUYUTAIONIMXCS TPOLIEHTOB. B ouepemHocTy,
MNPEIYCMOTPEHHOM MTAaHHOM HOPMOM, IIOIJIEXAT YIOBJIECTBOPEHUIO TAaKXKE YKa3aHHBIE
BUIBI TPeOOBAaHMIA, BOSHUKIINE B CBSI3M C HEHCITOJTHEHNEM O0ECIICYeHHOTO 3aJI0TOM
obs3arenbcTBa. OIHAKO pacxodbl HAa oOpallleHMEe B3bICKAHMS Ha 3aJI0KEHHOE UMYIIIE-
CTBO, ITOHECEHHBIC paHee BO30YXIEHUs Aejla 0 0aHKPOTCTBE, IPHPABHUBAIOTCS IIO
CBOEIH MpUpPOAE K OCHOBHOI 3a10J3KEHHOCTH, 00ECTIEYEHHOM 3aJI0TOM.

BBunmy ocobeHHOCTeil OaHKPOTCTBa TIpaXdaH, SIBASIONIUXCS WHAWBUIYaJbHBIMU
MIpeINpPUHUMATESISIMIA, CyIaM HEOOXOOMMO YYWUTHIBaTH ciemyiomiee. Ecim 3amorom
HMMYILECTBA NOKHUKA — WHAUBUAYAJIbHOTO MpeAnpruHUMaTesss ooecreyeHbl Tpedo-
BaHMsSI, He CBSI3aHHBIE C OCYIIECTBICHUEM IIPEANIPUHUMATEIBCKON MesITeIbHOCTH,
U 3ajioToepXKaTesib He o0paliaeTcs ¢ 3asBJieHueM 00 YCTAaHOBJIEHUH ero TpeOoBaHMI
B Jeiie 0 0AaHKPOTCTBE, 3TH TPeOOBAHMS COXPAHSIOTCS U ITOCJIE 3aBePIICHMUS KOHKYPC-
HOTO TTPOU3BOACTBA. [10CKOJIbKY TIpeIMET 3ajl0Ta BKIIIOYAeTCsl B KOHKYPCHYIO Maccy,
KOHKYPCHBIN YIpPaBJSIONINI BIIpaBe €ro peajarm30BaTh B YCTAHOBJICHHOM ITOPSIIKE.
OpmHako Mpu mpojaxe MpeaMeTa 3ajora BCIeACTBUE COXpaHEHHWSI OCHOBHOTO 00s13a-
TEJIbCTBA COXPAHSIETCS U IIPaBO 3aji0ra, 0O YeM YKa3bIBACTCS B YCIOBUSX MPOBEIACHUS
OTKPBITBIX TOPTOB C IeIbI0 MH(OPOPMUPOBAHUS MOTCHIIMATBHBIX ITOKYIIaTeIeH JaHHO-
ro UMYIIIECTBA.

B cuny yacteit 1 u 4 cratbu 96 ®denepanbHoro 3akoHa ot 02.10.2007 Ne 229-d3
«O0 UCIOJHUTEILHOM IIPOU3BOACTBE» UCIIOJHUTEIbHOE ITPOU3BOACTBO IO B3bICKAHUIO
3a[0JKEHHOCTH T10 TEKYIIMM ITIaTeXaM B Ipolieaypax HaOmomaeHus, (GUHAHCOBOIO
03[0POBJIEHNSI U BHEILHETO YIPaBACHUS HE MPUOCTAHABIMUBAETCS, B IPOLEAYpe KOH-
KYPCHOTO IMPOM3BOACTBA HE OKAHUMBAETCS.

Ha 3ToM ocHOBaHMM B cllydae, ecid TpeOOBaHUSI KPEAUTOpa T10 TEKYILIUM 00513aTelb-
cTBaM o0ecIieYeHBbI 3aJI0TOM MMYIIECTBa JOJDKHUKA, oOpallleHrue B3BICKAHUS TI0 Tpe-
0OBaHNIO JAHHOTO KpeIUTOpa Ha MPpeAMET 3aj0Ta U ero peaar3alius B OpsIIKe UCTTON -
HEHMSI COOTBETCTBYIOIIETO PEIICHMS Cyla OCYIISCTBIISIIOTCS BHE paMOK Jejia 0 OaH-
KpOTCTBE HE3aBUCUMO OT MPOBOAMMON B OTHOLUEHUU AOJKHUKA MpPOLEIypbl
6ankporctBa. [Ipu pacrnpeneseHNA BRIPYIKH OT IIPOAAXHM 3aJI0XKCHHOTO MMYIIECTBA
0YepPEeIHOCTb, YCTAHOBIEHHAs! MYHKTOM 2 cTaThu 134 3aKoHa 0 OaHKPOTCTBE, HE MPU-
MEHSICTCS.

Ecnu e oauH mpeaMer 3ajiora 06ecreYnBaeT UCIIOJHEHUE U KOHKYPCHBIX, U TEKYILMX
TpeOOBaHMIA, TO €ro peajan3allsd W IToralleHne TpeOOBaHMII 3aJOTOBEIX KPEIUTOPOB
MPOMU3BOISITCS KOHKYPCHBIM YIIPABISIOIIMM B MOPSIIKE, IPEIYCMOTPEHHOM 3aKOHOM
0 OaHKpPOTCTBE.
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Cynam npu pacCMOTpeHUH TpeOGOBaHMIA 3aJiorofepKatesist B ejic 0 0aHKPOTCTBE 3aJ10-
romatesisi, He SIBIISIIOIIErocs TOJDKHUKOM [0 OCHOBHOMY 00S13aTe/IbCTBY, HEOOXOIUMO
MIPUHAMATEL BO BHUMAaHMNeE CIIEAYIOLIEE.

B cooTtBercTBUM ¢ myHKTOM 5 cTaThu 138 3akoHa 0 GAaHKPOTCTBE TPeOOBAHUS 3aJIOTO-
JIepKaTelleil 1o JTOroBOpaM O 3ajiore, 3aKIIOYEeHHBIM C JOJDKHHMKOM B OOecIieueHUe
HUCIIOTHEHUST 00513aTeJIbCTB MHBIX JIMII, TAKXKE YIOBIETBOPSIIOTCS B IMTOPSIIKE, TPEAYCMO-
TpeHHOM cTaTbeil 138 3akoHa. YKazaHHBIe 3aj0roAepXaTean 001aaaloT MpaBaMyu KOH-
KYPCHBIX KPEOUTOPOB, TPeOOBAHMSI KOTOPBIX OOECIICUCHBI 3aJIOTOM HMMYIIEeCTBa
TIOJDKHUKA, BO BCeX TIPOIIeAypax, MPUMEHSIEMBIX B Jiejie 0 OaHKPOTCTBE.

ITpu BBemeHNY TIpOLIEAYPHI HAOIIOACHNUS B OTHOIIICHUH 3aJIOrOaTeIIs IIPUMEHUTETEHO
K ab3airy BropoMy ITyHKTa 1 ctathu 63 3akoHa TpeOOBaHUs 00 00paIleHNU B3bICKAHUS
Ha 3aJI0XXEHHOE MMYILECTBO MOIYT OBbITh IPEAbSBICHBI TOJIbKO B eje 0 0AaHKPOTCTBE
IyTeM TI0faYM 3asIBJICHUS O BKIIIOUCHNH UX B peecTp TPeOOBaHUIA KPeIUTOPOB B Kaue-
CTBE TpeOOBaHUIA 3aJIOTOBOT0 KPEAUTOpA.

Kpowme Toro, 1o cMbIC1y MOJOXKEHU, TPeIyCMOTPEHHBIX a03a1leM YETBEPThIM MyHK-
Ta 1 ctatbu 63, aG3aleM IATHIM MyHKTa 1 ctathu 81, aG3aleM BTOPHIM IyHKTa 2
cratbu 95, ab3alieM I1ecTbiM OyHKTa 1 cTaThu 126 3aKoHa 0 GAHKPOTCTBE, IPUHYIH-
TeJIbHOE MCIIOJIHEHUE pellleHUsT 00 oOpallleHUH B3bICKAHMS Ha 3aJI0KeHHOEe UMYIIIe-
CTBO MPUOCTAHABIMBAETCS B MIpoLieaypax HaOMoAeHUs, PMHAHCOBOTO O310POBICHMUS
Y BHEILHETO YIPaBJIECHUS U MPEKPAILAETCs B MPOLeaype KOHKYPCHOTO ITPOU3BOICTBA.

Jlnst ycTaHOBJIEHUSI CYIOM, pacCMaTpUBAIOIIUM JeJI0 O 0aHKpPOTCTBE, TpeOOBaHUI
3aJI0TOIEepKATENISI PelIeHE Cyda O B3BICKAHUHN JIOJITa ¢ OCHOBHOIO JOJDKHUKA He Tpe-
oyercsl.

[pu pemiennn Bompoca 00 ycTaHOBJIEHUM TPeOOBAHUI 3aJTOTOIEPXKATEIS B /iejie O OaH-
KPOTCTBE CJIEAYET UCXOIUTh U3 TOTO, YTO pa3Mep 3THUX TPeOOBaHUIA OIpeneIsaeTcsT KaK
CyMMa JeHEeXHOro yIOBJIETBOPEHMSI, HA KOTOPOE MOXET IIPETeHI0BaTh 3aJI0roaepxka-
TEJTb 3a CUET 3aJI0)KEHHOTO MMYIIIECTBA, HO HE CBBIIIE OLIEHOYHON CTOMMOCTU JaHHOTO
umyiectBa. CTOMMOCTb 3aJI05KEHHOTO UMYIIECTBA OTIPEEIISIeTCS apOUTPaXKHBIM CYIOM
Ha OCHOBE OIICHKU 3aJI0KEHHOT0 MMYILIECTBa, MIPEAYCMOTPEHHOM B JOTOBOPE O 3aJI0Te,
WM HAvaJbHOM MPOMAXHON LEHBI, YCTAHOBJIEHHON pellleHrneM cyda 00 obpalleHuun
B3bICKAHUST Ha 3aJI0XKEHHOE UMYIIIECTBO, C YYETOM JOBOIOB 3aMHTEPECOBAHHBIX JIUIL 00
M3MEHEHUU YKa3aHHOI CTOMMOCTU B OOJIbIIIYIO WJIM MEHbIIIYIO CTOPOHY.

ITpu pacuerax ¢ KpeauTopaMy HEOOXOAUMO UMETh B BUIY, YTO TpeOOBaHMUS 3aJI0TrOBOTO
KpeIuTOpa He MOTYT ITOTralllaThCs U3 BRIPYYKHU OT IIPOIAX UMYIIIECTBAa, HE HAXOMSIIe-
rocsl B 3aJI0Te.

Ecou BEIpyYKa OT IIpomaky 3a710K€HHOTO UMYIIIECTBA IIPEBBINIACT pa3Mep TpeOOBaHMIA
3aJiorojiepxkarTesisi COIJIACHO pPeecTpy TpeOOBaHMN KpeIuTOPOB, OMNpeNeeHHBbI Ha
OCHOBAHMU U3JIOXKEHHBIX Pa3bsSICHEHUI, ITOTallleHre TpeOOBaHMI 3aJI0TOBOT0 KPEIUTO-
pa OCYIIECTBIISIETCS 3a CUeT YKa3aHHOM BBIPYYKM B IIpeldeaxXx pa3Mepa TpeOOBaHMS,
00eCIIeYeHHOTO 3aJTI0TOM.
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Eciu BeIpydKa OT MPOJAKU 3aT0XXKEHHOTO UMYILIECTBA HUXKE pa3Mepa TpeGoBaHMIA 3a710r0-
JiepKaTelisi COIJIaCHO PeecTpy TpeOOBaHMIA KPEIUTOPOB, OMPEIeIeHHOIO Ha OCHOBAaHUM
M3JI0XKEHHBIX pa3bsCHEHWH, MOraleHrue TpeOOBAaHUI 3aI0rOBOTO KPEIUTOpa OCYIIECT-
BJISIETCS B TIpeeiax YKa3aHHO BeIpyuku. [Tocse mepeqaunt BEIPYUKH 3aI0TOBOMY KPEIH-
TOPY €r0 TPeOOBAHUS K 3aJI0TOATENIO CUNTAIOTCSI MTOTAIIEHHBIMU B TIOJIHOM OOBEME.

Cynam cliefyeT HCXOIUTh U3 TOTO, YTO TPEOOBAHMS YITOMSIHYTOTO 3aJIOTOBOTO KPEANUTO-
pa TIpUpaBHEHBl K TPeOOBaHUSIM 3aJlOTOAEpXKaTesieil, SBISIOLIUXCS KpeauTopaMu
JIOJDKHUKA 110 JEHEXKHBIM 00s13aTeJIbCTBaM, B LIEJISIX YCTAaHOBJCHMST PaBEHCTBA 3aJI0T0-
BBIX KPEIMTOPOB IIPHU ITOJTYYSHUH YIOBICTBOPEHMS 32 CUET BEIPYYKH OT ITPOIAKU 3aJ10-
JKEHHOTO MMYIIIECTBA B XO¢ AesIa 0 0aHKPOTCTBE. B 3T0i CBsI3M 0OpalneHne 3a10roaep-
Katesis ¢ 3asgBJICHUEeM O IIPU3HAHNN 0aHKPOTOM JTOJDKHUKA, IIPEIOCTAaBUBIIIETO 00CCITe-
YeHUe 32 MHOE JIU1IO, HEJOTYCTUMO.

Ecnu 3anor npegocraBieH B obecnedyeHUe 00s13aTeIbCTBA HE 3aJIOTOJaTesisi, a MUHOTO
JMia (IOJDKHUKA TI0 OCHOBHOMY 00SI3aTeNIbCTBY), 3aBepIIeHNE KOHKYPCHOTO ITPOM3-
BOJICTBA B OTHOIIEHUM IOJKHUKA IO OCHOBHOMY 00513aT€JIbCTBY U €TI0 UCKJIIOUEHUE U3
EnvHoro rocymapCTBEHHOTO peecTpa IOpUAMYECKMX JIUL HE BJIEKYT MpeKpalleHUs
3aj10ra B TOM cJlyyae, KOrja K 5TOMY MOMEHTY MpeAbsBIeHO TpeboBaHue 00 oOpallieHun
B3bICKaHUS Ha 3aJI03KEHHOE UMYILIECTBO B UCKOBOM TTOPSIIKE WM MOAAHO 3asiBJeHUE 00
YCTaHOBJICHUU TPeOOBAHMI 3aJ0roAepKaTeIs B AeJie 0 0aHKPOTCTBE 3aJ10rogaTesl.

PasbsacHeHUs, comepxXammecss B HACTOSIIIIEM ITOCTAHOBJICHNU, TTPUMEHSIIOTCS TaKXKe
7 B TeX CITydassX, KOTaa K IMPOMU3BOACTBY IO ey O OAHKPOTCTBE ITPUMEHSIETCST 3aKOH
0 0aHKPOTCTBE B PEHaKIIVN, ACMCTBOBABINECH N0 NMpuHATHS PenepalbHOTO 3aKOHA OT
30.12.2008 Ne 306-d3, eciu TONBKO YKa3aHHBIE Pa3bsICHEHUS HE CBSI3aHbBI MCKITIOUM-
TEJIbHO C MPUMEHEHUEM IIPaBOBbIX HOPM, U3JI0KEHHBIX B HOBOM peaaKiIuy JIMOO BKIIIO-
YeHHBIX B 3aKOH 0 OaHKPOTCTBE Ha3BaHHBIM DeepalbHbIM 3aKOHOM.

ITpu mpuMeHeHNY TTOIOKEHNI 3aKOHA 0 GAaHKPOTCTBE B peHaKIINH, ICCTBOBABIIEH 10
BHECEHUs YKa3aHHBIX U3MEHEHUM, cylaM Py pacCMOTPEHUU BOIIPOCOB, CBSI3aHHBIX C
orpenesieHMeM IopsIIKa yIOBAETBOPEHMSI TpeOOBaHMIA 3aJIOTOBBIX KPEIUTOPOB, HEOO-
XOIMMO YYUTHIBATh CJICAYIOIIEE.

W3 cyMMBI, BEIDYYEHHOM OT IPOIAXK 3aJI0KEHHOT'O MMYIIECTBa, IO ITOTallleHUs Tpe-
0OBaHMI 3a70rOBOTO KPEAUTOpA MOJJIEXAT YAOBJIETBOPEHUIO TPeOOBaHUS MO TEKY-
IIMM IUIaTeXaM, a Takxke TpeOOBaHMS KPEIUTOPOB IEPBOM M BTOPOIl ouepenu, BO3-
HUKIIKE paHee 3aKII0YSHMS 1OToBOpa o 3ajore. Bo3HuKIIMe mocie MpuHSITHS 3asiBiie-
HUSI O MPU3HAHUM JOJDKHMKA OaHKPOTOM TpeGOBaHMSI TpaxiaaH, Hepel KOTOPbIMHU
JIOJDKHUK HeCeT OTBETCTBEHHOCTh 3a IMPUYMHEHUE Bpela XW3HU WK 300POBbIO, Tpe-
0oBaHUS pPaOOTHUKOB II0 OIJIaTe TPyJa M BEITIIATE BBEIXOTHBIX ITOCOOMI, TPeOOBAHMS
10 BBITUIATE aBTOPCKUX BO3HATPAXKIEHUI, OTHOCICHh K KaTeTOPUM TEKYIIUX TpeboBa-
HUIA, TaKXKe YIOBJIETBOPSIOTCS B YKa3aHHOM MOPSAKE OO IOTrallleHUs TpeOOBaHMWIA
3aJ10roBOro kpeautopa (myHKThHI 1 u 4 ctatbu 134, ctaths 138 3akoHa 0 OaHKPOTCTBE
B TIIpeXHEN peaakiinum).

YHOMHHYTBIC HOPMBI 3akoHa O3HayaroT, 4YTO ITOCJIC MMPOJda kKU IMpeaMEeTa 3ajiora onpeac-
JIACTCA pasMEp, B KOTOPOM TpC6OBaHI/Ie 3aJIOTOBOI'0 KpeauTopa obnagaet IpenumMynic-
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CTBOM Tepel TpeOOBaHUSIMM MHBIX KPEANUTOPOB (C UCKITIOUEHUSIMHA, TIPEIyCMOTPEHHBI-
MM 3aKOHOM). YCTaHOBJICHHBIN pa3Mep YIUTHIBaeTCd MPU TIepexoie K pacyeTaM C Kpe-
JIUTOPaMM B COOTBETCTBMU C PEECTPOM TpPeOOBaHMI KPEAUTOPOB, MPU 3TOM pacyeThl
C 3aJIOTOBBIM KPEIUTOPOM IO MOTallleHusT TpeOoBaHMI ¢ 00Jiee BBICOKUM MPUOPUTETOM
HE OCYIIECTBIISIIOTCS.

YKa3zaHHBII TOPSAOK MPUMEHSIETCSI U B TOM CJIydae, €ClId 3aJI0KEHHOe MMYIIECTBO
ObLIO peau30BaHO B IMOpPsSAKE, MPEAYCMOTPEHHOM 3aKOHOM O 0aHKPOTCTBE, 10 yCTa-
HOBJICHMSI TPeOOBaHUIA KpeauTopa, 00eCIeYeHHBIX 3aJI0TOM U 3asiBJICHHBIX C COOJIIOE-
HHEM CpOKa, OTIpene/IeHHOTO ITyHKTOM 1 cratbm 142 3akoHa o 6aHKpoTCcTBe. B manHOM
cjlydae TOPITUA He MOTIYT ObITh IPU3HAHbBI HEAEHCTBUTEIbHBIMU CO CChUIKOM Ha Hapylle-
HHe TIpaB 3aJI0ToepKaTeis.

[Tpy HaTMYMKM HECKOJIBKMX JOTOBOPOB O 3aJIOre, IMPEIMETOM KOTOPBIX SIBJISIIOTCS pa3-
JINYHBIE OOBEKTHI M KOTOpPHIE ObUIM 3aKJIIOUEHBI C PA3HBIMU 3aJ0TONEPKATCIISIMH,
1 HEAOCTATOYHOCTH KOHKYPCHOM MAaCCHI IUISI IIOJTHOTO TTOTAIlICHUSI TpeOOBAaHUIA 3aJ10T0-
BBIX KPEOUTOPOB YAOBJICTBOPECHUE TPEOOBAHWIA, IOIB3YIOIIUXCS IIPEHMYIIECTBOM
repe TpeOOBaHUSIMH KaKIOTO U3 YKa3aHHBIX 3aJIOTOAepKaTelIeii, 3a CUeT BRIPYIKHN OT
peanu3aly UX IIPeIMETOB 3a10Ta IIPOU3BOIUTCS TIPOTIOPIIMOHAIIBHO pa3Mepy, B KOTO-
pOM TpebOBaHME 3aJIOTOBOIO KpeauTopa o0JiamaeT MPeMMYIIEeCTBOM Tepen TpeboBa-
HUSMU UHBIX KPEIUTOPOB.

HpI/I HaJIMYMM Ha NMPCAMCT 3aJiora IpaB HECKOJIbKUX 3aJIOTOBBIX KPEAUTOPOB, ABJIAIO-
MMXCA IIEPBOHAaYaJIbHBIM U ITOCJICAYIOIINUM 3aJ10TOACPKATCIAMUA, BBIDYUCHHBIC OT ITPO-
Ja’Xkn 3aJI0OKCHHOIo MMYHLICCTBa CPEACTBA HAIIpaBJIAIOTCA HA IMOTalllCHUE Tpe6OBaHI/Iﬁ
TOCJICAYIOUICTO 3aJ10IroACp2KaTejid JIUIIb ITOCJIC ITOJTHOI'0 YAOBJIICTBOPCHUA Tpe60BaHHI>1
IE€pBOHAYaJIbHOI'O 3aJI0T0ACP2KATEIIA.

TpeboBaHMe 3ajoroaepxkaresisi 00 o0pallleHMU B3bICKaHUS Ha 3aJI0KEHHOE UMYILECTBO,
MPEeIOCTaBICHHOE 3ajorojaTesieM, B OTHOIIIEHUHM KOTOPOTO BO30YXICHO Neio 0 OaH-
KPOTCTBE, B oOecCIledeHNEe UCITOJHEHUS O0sI3aTe/IbCTB MHOTO JIMIA, HE OTHOCUTCS K
YHCIy TpeOOBaHUI O JEHEXKHBIM 00sI13aTe/IbCTBAM U HA OCHOBAaHMU IMYHKTa 5 cTaThu 4
3akoHa 0 OaHKPOTCTBE MOMIEKUT PACCMOTPEHMIO BHE PAMOK Jiejia 0 OaHKPOTCTBE.

Bo3oyxneHue neina o GAHKPOTCTBE 3ajorofaTesisi, He SIBIISIIONIETOCS TOJDKHUKOM 10
00ecIIeYeHHOMY 3aJI0TOM 00s13aTeJIbCTBY, SIBIISIETCSI OCHOBaHUEM I TpeOOBaHMS
0 TOCPOYHOM MCIIOJIHEHUU OOECIIEYEHHOIO 3aJI0roM 00s13aTeIbCTBa IIPUMEHUTEIBHO
K MOANYHKTY 2 nyHKTa 2 cTathu 351 'K P®D.

IIpu paccMOTpEeHHMH CITOPOB, CBSI3aHHBIX C MCIIOJIHEHWEM pEIIeHUi 00 oOpallleHUN
B3bICKaHMS Ha 3aJI0XKEHHOE UMYILIECTBO, CyJaM HE00X0IMMO YUUTHIBATh, YTO IO CMBIC-
JIy TIOJIOKEHUI, TTPEAYCMOTPEHHBIX a03alieM YeTBEpThIM NMyHKTa 1 ctaThu 63, ab3aneM
IISTHIM ITyHKTa 1 cTaTthu 81, ab3alieM BTOPBIM IMYHKTa 2 cTaTbM 95, ab3alieM IIeCThIM
nyHkTa 1 crateu 126 3akoHa 0 OaAHKPOTCTBE, MPUHYIMUTEIBLHOE UCITOTHEHUE PEIIEHUST
00 oOpaIeHny B3BICKAHUS Ha 3aJI0KCHHOE MMYIIECTBO IIPHOCTAHABIMBACTCS B IIPOIIE-
JIypax HaOfoaeHNsI, GMHAHCOBOTO O3IOPOBJICHUS I BHEITHETO YIIPaBJICHUS W IIpeKpa-
IIaeTcs B TpoleAype KOHKYPCHOTO IMMPOM3BOACTBA. AHAJOTUYHBIC TOCIEICTBUS yCTa-
HOBJIEHBI B HOpMaXx, IIPeIyCMOTPEHHBIX yacTsIMU 1 1 4 ctatbu 96 DenepaabHOro 3aK0-
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Ha ot 02.10.2007 Ne 229-®3 «O0 WCHOTHUTEIHLHOM IPOU3BOACTBE». B cBs3m
C UBJIOXXEHHBIM peaiu3alius MpeaMeTa 3ajiora OCyLIeCTBISIeTCSl He CyneOHbIM MpUCTa-
BOM-MCIOJHUTEJIEM, & KOHKYPCHBIM YITPABJISIOIIMM MTOCPEACTBOM MPOJAXH Ha TOprax
C HaYaJIbHOW TMPOJAXXHOU LIEHOW, KOTOpasl OIpeIeisieTC Ha OCHOBAHWM OLIEHKHU 3aJ10-
>KEHHOTO MMYIIIECTBA, MPOBEAEHHON B X0J€ KOHKYPCHOTO TTPOU3BOICTBA.

TpebGoBaHus 3ajioronepxaresisi YAOBAETBOPSIOTCS U3 BBIPYYKM OT MPOJAXKU 3aJ0XKEH-
HOTO MMYIIIECTBA B TOM XK€ MOPSIAKE, YTO 1 IIPU YIOBICTBOPSCHNH TPEOOBAaHUI Kpeau-
TOPOB IO COOCTBEHHBIM 00513aTeIbCTBAM JOJKHUKA, 00eCIIeYeHHBIX 3aJIOTOM €ro UMYy-
mectBa. Ilpu 3TOM y4uThIBaeTCS, YTO MPABO TPEOOBAHUS Ha IMOJyY€HUE BBIPYUYKU OT
IIPOIAXH IIPEeaIMeTa 3aJ10Ta IPUHAIJIEKUT 3aJI0T0oIepKaTelIi0 JUIIb B TOM Mepe, B KaKOM
€ro TpeOOBaHMS He MOoTallleHbl JOJDKHUKOM II0 OCHOBHOMY 00s13aTeIbCTBY.

3ajoroaep:xarejb BIpaBe 00XanloBaTh AeUCTBUS (Oe3AeiCTBUE) KOHKYPCHOTO YIpa-
BJISTIOIIIETO B CYJI, PACCMaTPUBAIOIINIA IeJI0 0 GAHKPOTCTBE, MIPUMEHUTEIBHO K ITOJIOXKE-
HUAM cTathl 60 3aKOHa 0 OAHKPOTCTBE M ITOJB3YETCS MpaBaMU JIUIIA, YIaCTBYIOIIETO
B Jiesie, HEOOXOMMMEBIMH TSI PACCMOTPEHUS YKAa3aHHOM XaJloOBI.

IIpedcedamens Boicuieeo Apoumpanxcrozo Cyoa

Poccuiickoit @edepayuu A.A. Heanos

Cexpemapyo [lnenyma, cydvsa Boicueeo Apoumpascnoeo Cyda
Poccuiickoii Pedepayuu T.B. 3asvsanosa

103



